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No. 44.—TuHeE CentraL Rat Roap & Bankina CoMPANY, 
plaintiff in error, vs. Hines, Perkins & Co. defendants in 
error. 


[1.] A party on the record who, at the trial, has no interest in the event of 
the suit, may be examined as a witness. 


[2.] It is not error to refuse instructions to the Jury asked for, if there is 
nothing in the evidence to warrant them. 


Case, in Chatham Superior Court. Tried before Judge 
Fremine, May Term, 1855. 


This action was brought by Hines, Perkins & Co. vs. The 
Central Rail Road & Banking Company, as common carriers, 
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for an amount of lumber burned while lying on the road side 
awaiting transportation. On the trial, Malcolm C. Perkins, 
one of the plaintiffs, was offered as a witness; and at the same 
time, it was admitted that he ceased to be interested in the 
case, except as to costs. To relieve that disqualification, 
plaintiffs deposited with the Clerk a sum of money more than 
sufficient to cover the costs. The Court admitted the witness 
to testify, and this is the first error assigned. 

It appeared from the evidence, that the lumber was not 
delivered at a station or depot, but*was placed at the 22 mile 
post. The R. R. Co. had previously received lumber at the 
same point, and there was some evidence to show that the 
conductor and superintendent of freight trains had agreed to 
transport the lumber from that point ona specified day, 
shortly after the fire, which arrangement had been acquiesced 
in by the plaintiffs. 

The Court charged the Jury— 

1st. That common carriers, in Georgia, are insurers of all 
goods intrusted to their care, and are responsible for every 
injury sustained by them, except injuries resulting from the 
act of God or the public enemy. 

2d. That this Common Law liability could not be varied 
or limited by notice or special acceptance. That the law, 
making common carriers insurers, and putting it out of their 
power to vary or limit their liability, seemed harsh, but it 
‘was founded on considerations of public policy. That, at any 
rate, the Supreme Court of Georgia, in the case of Fish vs. 
Chapman § Rose, had decided that such was the Common 
Law in 1776, and that this Common Law was made obligatory 
upon the Supreme Court by our Adopting Statute. If obliga- 
tory upon the Supreme Court, of course obligatory upon this 
Court. In this view of the subject, the effect of our Adopt- 
ing Statute is equivalent to an enactment that common ‘car- 
riers, in Georgia, shall be liable as insurers, and that this 
liability shall not be varied or limited by notice or special 
acceptance. ‘That this was an answer to all the cases cited, 
showing that this doctrine had since been modified, for there 
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was no evidence of any similar Statute in the States, where 
the modification had been recognized. 

3d. That it was not necessary to prove carelessness or 
negligence in the common carrier. This was only necessary, 
where the doctrine of notice and special acceptance was held 
to be law, and then admitted for the purpose of making the 
common carrier liable, notwithstanding his notice or special 
acceptance. 

4th. That if these principles be true, the case must turn 
upon the question whether this lumber had ever been deliv- 
ered to the defendant. On this subject the Court charged, 
that it was not necessary, to constitute a delivery, that the 
delivery should be at a station or depot. The Court would 
not, however, be understood as charging that individuals 
could deposit goods along the road anywhere and everywhere, 
and that such deposit would be a delivery. I mean only to 
say that goods may be delivered at any point agreed upon by 
the parties, although the point may not be a station or depot. 
Whether the 22 mile post was such a point, is a question of 
fact for the Jury. Ifthe Jury find the fact of delivery, the 
defendants are liable; if there was no delivery, the defend- 
ants are not liable. 

Counsel for defendants then requested the Judge to charge 
the Jury— 

Ist. That defendant might limit its Common Law liability 
by notice brought home to the plaintiffs. 

2d. That a special contract could be entered into. between 
plaintiffs and defendant, and that such contract could only 
be nullified by negligence or fraud on the part of the defend- 
ant. , 

3d. That a deposit of lumber on the side of a rail road, at 
a point where there was no station and no agent of said rail 
road, was not, in law, a good delivery. 

The Judge refused so to charge. 

The errors assigned are— 

Ist. That the Court erred in admitting the testimony of 
Malcolm C. Perkins, a party to the record, liable to distrib- 
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utive costs; and therefore, an interested and incompetent 
witness. 

2d. That the Court erred in instructing the Jury, that the 
Common Law liability of defendant could not be varied or 
limited by notice or special acceptance. 

3d. That the Court erred in refusing to instruct the Jury 
that defendant might limit its Common Law liability, by no- 
tice brought home to the plaintiffs. 

4th. That the Court erred in refusing to instruct the Jury, 
that a special contract could be entered into between plain- 
tiffs and defendant, and that such contract could only be nul- 
lified by negligence or fraud on the part of the defendant. 

5th. That the Court erred in refusing to instruct the Jury 
i! that a deposit of lumber on the side of a rail road, at a point 
t} where there was no station and no agent of said rail road, 
was not, in law, a good delivery. 


















Gorpon, for plaintiff in error. 






Norwoop & Wisoy, for defendants in error. 






The Court not being unanimous, delivered their opinions 
sertatim. 







By the Court.—McDonatp, J. delivering the opinion. 











It becomes my singular duty to deliver the opinion of the 
Court, while I dissent, in part, from its judgment. This I 
shall proceed to do, and I shall then assign the reasons which 
. have induced me to differ from my brethren, on the point of 
i disagreement. 












The errors assigned in the record are— 

1. That Malcolm C. Perkins being a party to the record, 
| and therefore an interested and incompetent witness, ought 
| not to have been allowed to testify. 
| 2. That the Court instructed the Jury that the Common 
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Law liability of defendant, as a common carrier, could not 
be varied or limited by notice or special acceptance. 

‘3. That the Court refused to instruct the Jury that defend- 
ant might limit its Common Law liability by notice brought 
home to the plaintiffs. 

4. That the Court refused to instruct the Jury that a spe- 
cial contract could be entered into between plaintiffs and de- 
fendant, and that such contract could only be nullified by 
fraud or negligence on the part of the defendant. 

5. That the Court refused to instruct the Jury, that the 
deposit of lumber on the side of a rail road, at a point where 
there was no station and no agent of said rail road, was not, 
in point of law, a good delivery. 

1. It is the opinion of a majority of the Court, and there- 
fore, the ruling of this Court, that the Circuit Judge commit- 
ted no error in allowing Malcolm C. Perkins to be sworn as 
a witness on the trial of this cause. 

It is true, that at the time of the institution of the suit, he 
was a party to the record and a party in interest; but before 
the trial, he had sold and assigned his interest in the firm of 
Hines, Perkins & Co. and was indemnified, so far as the costs 
were concerned, so that, when offered as a witness, he had no 
interest in the suit, though he was still a party to it. The 
Court being of opinion that the only reason for the exclusion 
of a party to the record from being a witness, is the interest 
he has in the cause, believe that when that objection is re- 
moved, he may be sworn as other witnesses; and if any ob- 
jection remain, it goes to his credit, and the Jury will judge 
of that. Elementary writers on evidence, of great reputa- 
tion, put the exclusion of a party to the suit on the record, 
as a witness in his own favor against the adverse party, on the 
immediate and direct interest which he has in the event of 
the suit. (1 Philipps’ Hv.69; Norris’ Peake, 219 ; 1 Star- 
kie, on Ev. 105.) 

The identical point now under consideration, was expressly 
adjudicated in the case of Willings gf Francis et al. vs. Con- 
sequa, (1 Peter’s C. Ct. Rep. 807,) and the party to the suit 
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divested of all interest, was adjudged to be a competent wit- 
ness. In Pennsylvania, similar decisions have been made, 
and the majority of the Court, here, believing that the inter- 
est of the party, in the event of the suit, lies at the foundation 
of the rule which renders incompetent the party to the re- 
cord, as a witness, hold and adjudge that when that interest 
is removed, the disqualification ceases, and he may be exam- 
ined as a witness. 

2. We now come to the consideration of the charge of the 
Court. Whether the presiding Judge was right in charging 
the Jury as he did, and in refusing to instruct the Jury as 
requested by defendant’s Counsel, depends on the evidence 
submitted in the cause. The proceedings in the Court below 
exhibit no proof of any notice given by defendant, brought 
home to the plaintiffs; nor any special acceptance of the 
lumber by defendant, by which its Common Law liability, as 
a common carrier, could be varied or limited; nor do they 
show that any special contract for such a purpose was set up 
or proved. 

The whole of the proof, so far as it appears in the record, 
was directed to the point, whether the lumber had been deliv- 
ered to and received by the defendant, before it was burnt; 
and the Judge before whom the cause was tried, in his charge 
to the Jury, put the liability of the defendant on that issue. 
To have given the instructions to the Jury contained in the 
first and second requests of defendant’s Counsel, there hav- 
ing been nothing in the evidence to warrant them, would have 
been error. It was not error to refuse them. 

In regard to the third instruction asked, it may be remark- 
ed, that as an abstract legal proposition, it is correct as sta- 
ted; but it is not true that the defendant could not, by its 
agreement, make such a delivery a good one; and that was 
the question in this case. The evidence was mainly directed 
to the proof of this issue. On the one hand, it was proven 
that defendant had hauled lumber for the plaintiffs from the 
same point before; that the lumber had been lying by the 
road for five or six weeks before the burning ; that the super- 
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intendent of the freight train was applied to, almost every 
day during the month of March, to haul the lumber; that the 
conductor of one of the freight trains had, about the middle: 
of March, hauled one load and had promised to haul ancther 
the next day, but the train was taken away from him and he 
did not haul it; that a train intended for plaintiffs, was once 
taken and sent to Macon for cotton. The defendant never 
objected to the place to which the lumber was carried. These 
things might well have been considered by the Jury, in deter- 
mining whether the lumber had been delivered to and receiy- 
ed by the defendant. On the other hand, it was equally pro- 
per for them to have considered, as repelling such conclusion, 
the evidence, that the platform on which the lumber was piled, 
was the plaintiffs own platform; that the plaintiffs some- 
times chartered a train and carried their own lumber; that 
there was neither a station nor an agent of the defendant at 
the point where the lumber was deposited; that it was the 
custom of the road to haul lumber at the road, a convenience 
which was known to plaintiffs, who always acted under it; 
that the plaintiffs were hauling lumber down to the day pre- 
ceding the night of the fire; that on the Saturday before the 
fire, the superintendent of freight trains offered to carry one 
load, but one of the plaintiffs said a part could be of no use 
to him; he would like to have it hauled together; and it was 
arranged that it should all be carried down on the following 
Saturday. Before that time arrived, the lumber was burnt. 

Hence, it will be perceived, that it was by the plaintiffs insis- 
ted, that the lumber had been received by the defendant be- 
fore the burning ; while, on the other hand, it was contended, 
that although deposited there, it had never been delivered to 
and received by defendant. ‘he Jury, alone, could deter- 
mine the question, and the charge of the Court seems to have 
been sufficiently explicit on this point, when he declared that 
he would not be understood as charging that individuals could 
deposit goods along the road, anywhere and everywhere, and 
that such deposit would be a good delivery. 


VOL. XIx—27 
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There was no evidence to justify the instructions to the 
Jury, asked for by the plaintiff's Counsel, in their first and 
second requests; nor was there any for the charge of the 
Court, as given, on the points to which said requests were di- 
rected. But no error is assigned on that account. 

It may not be amiss to say here, however, that the point in 
the case of Fish vs. Chapman § Ross, was, whether the spe- 
cial contract constituted the plaintiff in error a common car- 
rier, and not whether it restricted his liability as a common 
carrier. ‘The Court held that he was liable on his contract, 
under the facts in proof, and that as his contract imposed on 
him more onerous terms than the law does on common car- 
riers, on their ordinary contracts, the charge of the Court, 
that he was liable as a common carrier, could have had no 
improper influence with the Jury against him. The doctrine 
of notice and special acceptance, was learnedly and ably dis- 
cussed; and although it was not necessarily involved in the 
question before the Court, we approve of it generally. 

A party to a contract cannot, of his own will, change the 
law of that contract, nor can a man, by giving notice, abro- 
gate the law or change a rule of law, which attaches to the 
business in which he is engaged, a peculiar liability. But we 
are not to be understood to say, that he may not make a con- 
tract, when he makes it on equal terms with those with whom 
he deals, to mitigate the hardships of a legal rule, which ex- 
poses him to apparently unreasonable liabilities, when that 
contract is not forbidden by any principle of the Statute or 
Common Law. The argument and consideration of this case, 
have suggested some points of vast interest to the community 
and to rail road companies. Do they stand on the precise 
footing of other common carriers in all respects? Or, are 
they not bound, in consequence of the extraordinary privi- 
leges they enjoy, to provide ample means for the transporta- 
tion of all produce and commodities that may be offered at 
either terminus, or along the line of the road, and to receive 
and carry the same within a reasonable time? Whether, if 
they have the power of restricting their liability by a speeial 
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agreement, such agreement can be demanded of a freighter who 
brings his produce or merchandize, at great expense and in- 
convenience, to the road, without any knowledge that such 
requirement will be made? Whether, if unreasonable terms 
are imposedjunder any circumstances, they will be sustained ? 
None of these things can now be decided; and it is sufficient 
to say, in this case, that the judgment of the Court below is 
affirmed. 

I proceed, now, to assign my reasons for dissenting from 
that part of the decision of the Court which adjudges that 
Malcolm C. Perkins was a competent witness on the trial of 
the cause. Though his interest had been removed, he was a 
party to the record, and a party to the issue to be tried. If 
it be arule of law, that a party to the suit is an incompetent 
witness to testify in the cause, and it stands alone as a rule 
of law, independent of a reason, it cannot be annulled by at- 
taching thereto a conjectural reason, and holding that that 
reason, under particular circumstances, does not exist. Com- 
mentators on the Law of Evidence, not satisfied with stating 
the rule of law, have undertaken to give a reason for it; and 
as parties to the suit are always to be presumed to have a di- 
rect interest in the event of it, they have assigned that con- 
venient reason as the only reason for it. But the reason, as 
stated, is by no means as ancient as the rule itself, and con- 
stitutes no part of it. I do not mean to say, that it was not 
among the motives that led to the establishment of the rule. 
Whether the law, in regard to the competency of witnesses, 
has its foundation in “a Statute worn out by time,” or de- 
rives its authoritative force from the immemorial usage of 
Courts in their administration of justice, it is the law, and the 
law independent of a reason. 

But learned and distinguished writers on the laws of En- 
gland, and on the particular law of evidence, have conceived 
that there might be other reasons for rendering the party to 
the suit incompetent, besides his interest in the event of the 
suit. Sir William Blackstone says, that “to avoid all temp- 
tations to perjury, the law of England lays it down as an in- 
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variable rule, that ‘nemo testis esse debet in propria causa.’ ”’ 
In 1 Gilbert on Hvidence, the general rule is stated to be, 
“that no man can be a witness for himself.” He speaks of 
the rule as universal in civil matters. Mr. Greenleaf states 
the gencral rule cf the Common Law to be, that a party to 
the record in a civil suit, cannot be a witness for himself or a 
co-suiter in the same cause. ‘This rule of the Common 
Law,” he remarks, “is not founded solely, in the considera- 
tion of interest, but partly also, in the general expediency of 
avoiding the multiplication of temptations to perjury.” 

That this rule of the Common Law, is not founded exclu- 
sively on the interest that the party has in the event of the 
suit, if it be needful to go into that inquiry, is deducible from 
the tact, that according to the rule of the Common Law, a 
party to the suit cannot be compelled, against his will, to 
give evidence against his interest for his adversary; while 
a witness not a party to the suit, but interested in the event 
of the suit, is not competent, and cannot be allowed to give 
evidence at the instance of the party in favor of whom his in- 
.terest inclines, but the opposite party, against whom his in- 
terest is, may compel him to testify. If it be interest alone 
that disqualifies, why not compel the party to the suit to tes- 
tify against his interest as well as the witness who is not a 
party? ‘The Courts have never felt authorized, proceeding 
upon the reason of the thing, to change this rule. It has 
been changed, however, but it required the power of the Le- 
gislature to do it. It is to be hoped that this innovation will 
work well in practice. Less difficulty is certainly likely to 

-result from it, than will probably ensue from the establish- 
ment of a rule which will place it in the power of a party to 
the issue, to make merchandize of his oath, by selling and as- 
signing his interest in his own suit, aud then give evidence to 
sustain it. It is a temptation; and although honest and hon- 
orable men will not be seduced by it, it is to be feared that 
such men may become the victims of unscrupulous adversaries. 
We should take human nature as it is, liable to the control of 
selfish influences, and save the administration of justice, as 
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far as possible, from the effects of its imperfections. An old 
and eminent writer, who believed that the rule in this case 
was one of universal exclusion, remarks of it, that “it pre- 
serves infirmity from a snare and integrity from suspicion, 
and keeps the current of evidence, thus far at least, clear 
and uninfected.”’ 

Modern cases which go to the extent of admitting the 
party to the suit as a competent witness, when his interest is 
removed, are predicated on the supposed exclusive reason for 
the rule, and not on the rule itself. Such is the case of 
Willings § Francis et al. vs. Consequa, in 1 Peters’ Circuit 
Tteports. In no old reported case have I been able to find a 
a departure from the rule, on the ground that the interest of 
the party to the suit had been removed, and that he was, 
therefore, a competent witness. 

The case last referred to, that of Willings § Francis et al. 
vs. Consequa, has been strongly disapproved by the Supreme 
Court of the United States. ‘‘ They think it is not sustained 
by principle or authority.’’ (12 Peters’ Rep. 149.) The 
same Court determined, in the case of John F. Stein vs. 
William Bouman et al. that the objection to the competency 
of a party, does not arise so much from the small pecuniary 
liability to the payment of costs as to that strong bias which 
every party to a suit must naturally feel. (13 Pet. 2. 219.) 
The same doctrine is reiterated in the case of Bridges et al. 
vs. Armour et al. (5 Howard’s U.S. Sup. Ct. R. 94.) In 
the case of Norton vs. Woods § Woods, (5 Paige's R. 251,) 
it was said that a partner who had assigned all his interest in 
the demands and effects of the firm to his co-partner, who 
brings an action at Law in the name of both, for a co-part- 
nership demand, could not be examined as a witness by the 
defendant, on the ground that he was a party to the record. 
Cases are collected and referred to in Cowen § Hill's Notes 
on Phillips Ev. 154 and 1548, to the same effect, as well as 
others which seem to support the opposite principle. 

In the case of The King vs. The Inhabitants of Woburn, 
Lord Lllenborough held that the person who was offered as 
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a witness on the trial of that cause, was inferentially a party 
on the record; and that it was a long established rule of evi- 
dence, that a party to the suit cannot be called on against 
his consent, by the opposite party, to give evidence. (10 
East. R. 395.) 

It will be found, on an examination, that the cases cited to 
sustain the principle, that a party to the suit who has no in- 
terest in the event, may be a witness, fall short of it. In the 
case in 17 Pickering, the witness was not a party on the re- 
cord, but was rejected because of his interest, he having con- 
veyed, with warranty, real estate attached on plaintiff’s writ. 
The Court rejected him, although he testified that he consid- 
ered himself fully indemnified against his covenants, and felt 
no interest in the event of the suit, 

In the case in 2 Hspinasse, the defendant who was offered 
as a witness, had let judgment go by default, and was no 
party to the issue to be tried. 

The case in 16 Pickering, was decided partly on a Statute 
of Massachusetts. The defendant sworn had been defaulted. 

In the case in 13 Johnson, it was not the party to the suit 
who was offered as a witness, but the Attorney who was lia- 
ble for the costs, and he was objected to on that ground. 
Plaintiff gave to defendant a bond of indemnity for the costs, 
and defendant acknowledged the sufficiency of the obligors. 

The case in 6 Barbour’s Rep. places the rule which ex- 
cludes the party to the suit from being a witness, on the true 
ground, viz: that it is founded partly on the interest which 
he has in the event of the suit, and partly on public policy. 
It also presents a pretty full examination of the cases on the 
subject, and very properly draws a distinction between par- 
ties on the record, and parties to the issue to be tried. One 
of the strongest, and perhaps the strongest, English case cited 
by Counsel for defendant in error, is the case of Worrall vs. 
Jones, Baker § Jones, (T Bing. 395,) and in that the de- 
fendant, who was offered as a witness, had suffered judgment 
by default, and was no party to the issue to be tried. 

The ruling of the Court in that case was, that ‘“ when the 
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party to the suit had suffered judgment by default, waives. 
the objection and consents to be examined, and is called 
against his own interest, there is no ground, either on princi- 
ple or authority, for rejecting him.” 

This Court has held, that where one of two joint defend- 
ants does not appeal from a -verdict rendered against both, 
but an appeal is entered by the other, the party not appeal- 
ing is a competent witness on the appeal trial. In such case, 
the whole record goes up; and he is, therefore, a party on 
the record, but he is no party to the issue to be tried. 

The rule as contended for, is not an equal one. Plaintiffs 
may always remove the disqualification, and defendants 
rarely ever. 

I think, therefore, upon a full view of the case, that the 
judgment of the Court below, admitting Malcolm C. Perkins 
to be examined as a witness, ought to be reversed. 
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Bennine, J. 






In all the points of this case except one, the members of 
the Court are unanimous. 

That one is the decision of the Court below, to the effect. 
that Perkins, one of the plaintiffs, having assigned his inter- 
est in the partnership to his co-partners, became a competent 
witness for the plaintiffs as soon as they had deposited with 
the Court one hundred dollars, to be applied to paying the 
costs, if the costs should fall on the plaintiffs. 

That decision, I think, was right. 

In Worrall vs. Jones (7 Bing. 395) Tindal C. J. deliver- 
ing the opinion of the Court says: “ No case has been cited, 
nor can any be found, in which a witness has been refused, 
upon the objection in the abstract, that he was a party to the 
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suit: on the contrary, many have been brought forward, in 
which parties to the suit, who have suffered judgment by de- 
fault, have been admitted as witnesses against their own in- 
terest ; and the only inquiry seems to have-been, in a majority 
of the cases, whether the party called was interested in the 
event or not; and the admission or rejection of the witness 
has depended on the result of this inquiry.” 

This statement, in my opinion, is strictly true. No case of 
the kind referred to in the statement has been cited before 
this Court since I have been a member of the Court, although 
two opportunities have existed for.the citation of such a case 
-—one on the hearing of this case, and one on the hearing of 
the case of Kilpatrick vs. Wooten, a case returned to Decatur 
Term, 1855. In these cases, the discussions too, were by dif- 
ferent sets of Counsel, and were both able. 

The decision of the said case in Bingiam’s Reports was, 
that a defendant in debt, who was the principal in the con- 
tract, and who had suffered a judgment by default, was a com- 
peteut witness for the plaintiff in an issue, raised between the 
plaintiff and another defendant, who was a surety for that de- 
fendant, although this defendant, the surety, objected to his 
being sworn. 

Here the person sworn was still a party to the case. That 
a judgment by default had been rendered against him, did not 
make him cease to be a party to the case. 

In cases of tort it is every day’s practice to make decisions 
similar to this. 

Lord Chief Baron Gilbert, in his work on Evidence, says: 
“‘ Concerning persons interested in the matter in question, the 
general rule is, that no man can be a witness for himself.”’ 

After discussing this rule he says: ‘ From this rule con- 
cerning interest a corollary may be deduced.”’ 

“That the plaintiff or defendant cannot be a witness in his 
own cause; for these are the persons that have a most imme- 
diate interest.” 

That a party cannot be sworn in his own cause is, then, ac- 
cording to the Chief Baron, not a rule in itself, but is a cor+ 
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ollary from a rule—the rule that a person cannot be a wit- 
ness to support his own interest. 


Of course, the Chief Baron would have to say, that in a case | 


in which the rule does not exist, the corollary does not exist. 

Not only is there no decision of which I am aware, to the 
effect that a person who is a party to a case, is, merely because 
he is a party, although he has no interest in the case, incom- 
petent to be sworn as a witness in it, but there is, besides the: 
cases of default to which I have referred, at least one decision 
to the precise effect, that such a person is competent to be 
sworn as a witness in such a case. It is the decision of the 
Circuit Court of the U. S. ( Washington, J.) in Willings vs. 
Consequa, (1 Pet. C. C. 301, cited in notes to Phill. Ev. 187,) 
a case very much like the one now before this Court. The 
Judge says, “ The general rule of law certainly is, that a par- 
ty to a suit cannot be a competent witness. But it is equally 
so, that the interest which that party has in the event of the 
suit, both as to costs and the subject in dispute, lies at the 
foundation of the rule, and when that interest is removed, the 
objection ceases to exist. In this case, the assignment has 
terminated the interest of H. in the subject for which the 
suit is brought—as to the costs they are paid by the assign- 
ees, now the only real plaintiffs on record.” 

This decision has never, I believe, been over-ruled. It ig 
true, that Judges of the Supreme Court of the U. 8. have, in 
the course of delivering opinions in cases not analogous to 
this—in cases in which the person objected to as a witness, 
though a party, was yet a party, not freed from interest in 
the suit, at least not from interest in the costs, allowed them- 
selves to say that this decision was not law. (See 5 How. 
91.) Judges of other Courts in some of the States, have in- 
dulged in remarks of the same sort. But dicta that are aside 
from the case in which they are made, are not worth much 
—not as much as a decision, though that be one which they 
condemn. 

This decision is in accordance with what I understand to 

VOL xIx—28 


. 
a aoe pe 


























aE reagr 

























i] 


oe 





218 SUPREME COURT OF GEORGIA. 
The Cent. R. R. & B. Co. vs. Hines, Perkins & Co. 








be the rule of the Common Law, viz: that it is interest which 
is the thing that disqualifies, and not the being or not being 


, @ party to the suit. 


The whole argument, ab inconvenienti, is in favor of this be- 
ing the rule. In swearing a person as a witness, the object 
is to obtain the truth. Why is not this object as well accom- 
plished by the swearing of one disinterested person as by the 
swearing of another disinterested person? What difference 
can the fact make that one of them may be named in the case 
as a party and the other not? But unless there is a differ- 
ence ought there to be a distinction? Ought that source of 
opprobrium to the Courts, if not to the law itself, at this day, 
to receive any additional supplies? 

I think the decision of the Court below, admitting the wit- 
ness, ought to be affirmed. 


LuMpKIN, J. 


Was Malcolm C. Perkins a competent witness to testify in 
behalf of the plaintiffs ? 

At the commencement of the suit, he was one of the firm 
of Hines, Perkins & Co. and is still a party to the record, al- 
though he has sold out his entire interest in said firm. Un- 
der a rule of Court obtained for that purpose, an amount ad- 
mitted to be sufficient to pay all costs which might accrue in 
the case, was deposited in the Clerk’s office; so that the 
question is presented, is one who has no interest, whatever, in 
the event of the suit, disqualified from testifying, solely be- 
cause he is a party to the record? 

This is an open question, upon which different Courts, both 
English and American, have had their different views. What 
I mean to say is, that while it is laid down in all the books 
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that a party to a suit at Common Law ‘cannot be a witness, 
and that it may be truly asserted that this rule is univeral; 
yet, I take it upon myself to affirm, after the most thorough 
examination and upon the highest judicial authority, that no 
case can be cited, nor can any be found, in which a witness 
has been refused upon the objection, in the abstract, that he 
was a party to the suit. On the contrary, express adjudica- 
tions are to be found in which parties to the record have been 
admitted as witnesses. And the only inquiry made in the 
vast majority of cases, especially those which are modern is, 
whether the person tendered is interested in the event of the 
suit? 

How stands the point, then, upon principle? It will be 
found stated by the elementary writers, as well as in the re- 
ported cases, that the rule of exclusion is not founded merely 
upon interest, but is based, in part at least, upon considera- 
tions of policy, to prevent perjury. And yet, to show the 
shallowness of this reason, either party may be put to his 
oath and made a witness in Equity, where he is quite as likely 
to commit perjury as in a Court of Law. 

Parties and persons interested, are everywhere held com- 
petent to prove the loss of a written instrument, or that it is 
in the power of the other party and notice to him to produce 
it on the trial, or other circumstances necessary to authorize 
the introduction of secondary evidence of its contents. Also, 
to prove the death of a subscribing witness or other facts, in 
order to the admission of his handwriting; and all other pre- 
liminary facts in the case. Are such persons less exposed to 
perjury than one who will not be gainer or loser in the event 
of the suit, and has no possible interest in it, simply because 
his name is to the record ? 

In view, therefore, of our own liberal legislation, which al- 
lows a party at Common Law to be examined even against his 
interest ; and of the tendency of the age to let all objections 
to testimony to go to its credit, rather than to its competency, 
I am of the opinion, that in every case where a party in are- 
mote degree represents his own interest in a suit, the rule of 
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exclusion ought to be under the law, as it is, strictly adhered 
to. But ifthe party to the record be found without any pos- 
sible interest to gain or jeopardize, by the event of the suit, 
the rule ought to be relaxed and the party sworn. 





No. 45.—Louis E. B. DELorMg, adm’r, &c. plaintiffin error, 
vs. THEODORE P. PEAsE, defendant in error. 


[1.] A Sona fide purchaser of land under a mortgage ji. fu. will be protected 
in his title, notwithstanding any irregularity in the proceeding of the fore- 
closure; especially after the same has been acquiesced in for nearly thirty 
years. 

[2.] G B M applied for letters of administration upon the estate of H H and 
a citation was published according to law; a caveat being filed by one of 
the creditors against the application, by the consent of G B M, letters were 
granted by the Court toE SR in behalf of the creditors: ZHeld, that the 
appointment was good, and that it was not necessary that another citation 
should issue. 

[3.] The Act of 1841, to repeal the charter of the Bank of Darien and to wind 
up its affairs, directed that the Bank of Darien should execute a deed of 
conveyance of its real estate to the Central Bank of Georgia: Jield, that if 
the Statute itself did not operate a transfer of the title from one corporation 
to the other, that possession by the Central Bank of the real estate of the 
Darien Bank, would be sufficient so to connect the two as to support the Sta- 
tute of Limitations. The permission to re-call a witness, is, at Common 
Law, always in the discretion of the Court—the Judge consulting his own 
convenience, in the despatch of business as well as the benefit of the par- 
ties: Held, therefore, that the LXXIVth Common Law Rule of practice in 
this State, restricting the exercise of this discretion, transcends the power of 
the Superior Courts, the same being limited to new matter and such as is 
not provided for at Common Law or by our own legislation. 


Ejectment, in McIntosh Superior Court. Tried before 
Judge FLemine, November Term, 1855. 


This action was brought by Louis E. B. DeLorme, as the 
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administrator, &c. of Henry Harford, dec’d, vs. Achilles A. 
DeLorme and Theodore P. Pease, for a parcel of land near 
Darien. Both parties claimed under Henry Harford, who 
died in possession of the premises. In his lifetime, he had 
mortgaged these premises to the Bank of Darien. After his 
death, in May, 1827, a rule nisi for foreclosure of this mort- 
gage was granted ; on 21st April, 1828, a rule absolute for 
foreclosure was granted. 

The defendant then offered in evidence the docket book of 
the Court of Ordinary of McIntosh County, in which appear- 
ed the following entries: 


STaTE OF GEoraIA, McIntosH County: 
DaRIEN, 13th November, 1827. 
George B. McKinstry applies for letters of administration 
on the estate and effects of Henry Harford, late of said coun- 
ty, deceased ; I have therefore issued citation to be published 
in the Darien Gazette, according to law. 


GEORGE T. ROGERS, Cu’x Q’r Orp’y. 
Caveat of the Bank of Darien being allowed, and by con- 
sent of Mr. McKinstry, letters ordered to be granted to Eben. 
8. Rees, in behalf of the creditors. January Term, 1828. 
Letters granted. G. T. ROGERS, c. c. 0. 


The defendant then introduced the minute book of the said 
Court, in which is found the following entry: 


GEoRGIA, McInrosu County: 
DaRIEN, 14th January, 1828. 

Ata regular meeting of the Court of Ordinary, present 
their honors JACOB WOOD, 

ALLEN B. POWELL, 
WM. A. DUNHAM. 

On application of G. B. McKinstry for letters of adminis- 
tration on the estate of Henry Harford, deceased, caveat by 
E. R. Harford and A. Kimberly, President of the Bank of 
Darien, against G. B. McKinstry, on the estate of Henry 
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Harford, on calling up of this case, E. R. Harford not appear- 
ing or supporting his claim as next of kin to the intestate, 
and Mr. McKinstry yielding his right to the administration 
to the Bank of Darien, who have named E. S. Rees as their 
attorney, 

It is Ordered, That letters of administration do issue on 
the estate of H. Harford, dec’d, to E. S. Rees, in behalf of 
the creditors, and that he give security in the sum of $15,000, 
and. Tho’s Spalding and James Troup be his security. 

It is Ordered, That the following persons be appointed ap- 
praisers on the estate of Henry Harford: Messrs. G. B. Me- 
Kinstry, J. Sawyer, C. G. Grandison, Tho’s King and Wm. 
McMaster, or any three of them. 

The Court then adjourned until the first Monday in Febru- 
ary next. ALLEN B. POWELL, J. I. C. 

W. A. DUNHAM, J. I. C. 
JACOB WOOD, J. I. C. 
Attest: Grorae T. Rogers, C. C. O. 


The defendant then offered in evidence the original bond of 
KE. 8. Rees, which was executed on the same day. 

In July, 1828, this lot, with others, was sold by the Sheriff 
and purchased by the Bank of Darien, who rented it out and 
paid taxes therefor, and afterwards, in January, 1847, the 
Central Bank (representing the Bank of Darien) sold this 
land to the defendant, Pease. 

A. LEFILS, a witness, stated that a suit in Equity was in- 
stituted several years ago, in 1836, by the heirs of Harford, 
against Bank of Darien, about same property, which after be- 
ing on the docket for some time, was dismissed, but that the 
record of the suit is lost; that files of the Darien Gazette, in 
which the county officers then published, could not be had, 
the paper having been long ago discontinued. 

A letter was then handed to him, and he was asked if he 
could swear to the handwriting of E. R. Harford; he replied 
that he could not, that he had seen him write, but could not 
swear that the letter handed him was in his handwriting, or 
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that it was the signature of E. R. Harford. He was then. 
dismissed from the stand, and Charles Hopkins, one of the 
Jurors, was sworn on the part of the defendant. The letter 
was handed him, and he was asked if he could prove the 
handwriting of E. R. Harford; he said he had frequently 
seen him write, but could not identify the signature as his. 
After some conversation between the defendant’s Counsel and 
Lefils, Lefils was again called to the stand, and the letter 
handed to him, and he was asked to prove the handwriting. 
Plaintiff's Counsel objected, upon the ground that the wit- 
ness had already been examined upon that point, and dis- 
missed from the stand, being unable to prove it. The Court 
over-ruled the objection, and plaintiff's Counsel excepted. 

It was admitted that search had been made by the admin- 
istrator and heirs of E. S. Rees, for his letters of administra- 
tion, without effect; that application had been made _ to the 
Central Bank for Sheriff’s deed to the Bank of Darien also, 
without effect. 

The Court charged the Jury, that both parties claimmg 
under Henry Harford, the case turned upon the Statute of 
Limitations ; that the proceedings to foreclose the mortgage 
was irregular, and that the sale, under such foreclosure, was 
void, and that the purchaser thereby acquired no title; yet, 
that his possession under that title might, by the lapse of time, 
have ripened into a good title; and whether he had 4 good ti- 
tle or not, depended upon the question, whether the estate of 
Harford had been so represented as to enable the Statute to 
run; that, from the evidence before them, they might pre- 
sume administration had been granted to Rees—the case in 
13 Georgia came up to that case—that shows that Rees was 
appointed administrator. Was that appointment correct, 
Reese not having been an applicant? It was! Every pre- 
sumption was in favor of the correctness of the grant of 
the administration; and if correct here, there is an end of 
this matter. That the Statute (turning over the assets of 
Darien Bank) would vest title of the Darien Bank in the 
Central Bank, when taken in connection with the fact that 
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we find the Central Bank in possession of the property, rent- 
ing it and selling it. 

The following are the errors assigned : 
'" Ist. That the Court erred in charging the Jury that the 
case depended on the Statute of Limitations. 

2d. That the Court erred in permitting Lefils to be recall- 
ed, to prove the handwriting of E. R. Harford, when he had 
been previously examined directly upon that point, and dis- 
missed from the stand. 

3d. That the Court erred in charging the Jury that the evi- 
dence showed that Rees was appointed administrator. 

4th. That the Court erred in charging the Jury that the 
appointment of Rees was right and proper, he not having 
been an applicant. 

5th. That the Court erred in charging the Jury that the 
Statute turning over the assets of the Darien Bank, vested 
the title of the Darien Bank in the Central Bank without a 
deed. 


Judge McDonaLp being a stockholder in the Bank of Da- 
rien, did not preside in this case. 


Warp; Luoyp, for plaintiff in error. 


Harvey, for defendant in error. 


By the Court.—Lumpk1y, J. delivering the opinion. 


This is an action of ejectment, brought by the administra- 
tor of Henry Harford, to recover real estate in the town of 
Darien. Both parties claim under Harford. It is not ne- 
cessary, therefore, to go back of him to deduce title on either 
side. 

The plaintiff claims as administrator, and the proof is, p77- 
ma facie, sufficient to entitle him to recover. The defendant, 
on the other hand, says that this property was sold, as far 
back as 1827, as the property of H. Harford, the plaintiff's 
intestate, and bought by the Bank of Darien, at Sheriff's sale, 
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under a mortgage foreclosure; was taken possession of by 
the Bank of Darien, at the time of sale; transferred by that 
bank, or rather by an Act of the Legislature, to the Central 
Bank, as the agent of the State, for winding up the affairs of 
the Darien Bank, and sold by Col. Thomas, the director, to 
T. P. Pease, the defendant in ejectment ; consequently, the 
defendant relies, both on his paper title and his statutory ti- 
tle, to protect him against the action. 

[1.] The plaintiff replies, that the proceeding of foreclo- 
sure, under which the lot was sold, was absolutely void; and 
could, therefore, afford the defendant no protection. His 
Honor, the presiding Judge, sustained the plaintiff, so far as 
to decide, that the proceeding of foreclosure was so irregular, 
as that the sale under it did not amount to a perfect convey- 
ance, to pass the title. He, nevertheless, held that it was 
good, as color of title, to support the statutory possession. 

The irregularities complained of are two-fold: First, that 
twelve months did not elapse between the rule vst and the 
rule absolute; and in the second place, that the proceedings 
to foreclose the mortgage, were instituted against the legal 
representatives of Henry Harford, and before administration 
was granted upon his estate. 

Concede all this to be true, could the judgment of foreclo- 
sure, awarded by a Court of acknowledged jurisdiction, be 
attacked in this collateral way? We apprehend not. Much 
less can the validity of the sale under the judgment of fore- 
closure, be impeached on account of these alleged errors. If 
judicial sales could be thus impeached, it would overturn more 
than one half of the titles to property in this country. 

If there was error then, in this branch of the case, and we 
are inclined to think there was, it was not against the plain- 
tiff, but against the other side, in ruling that the judicial sale 
was yoid, and that the purchaser acquired no title, by reason 
of the irregularities in the proceedings to foreclose the mort 
gage. ‘That possession of the premises under this sale, was 
sufficient to support a statutory title, there can be no doubt, 
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provided the estate of Henry Harford was so represented as 
to enable the Statute of Limitations to run. 

[2.] And why was Rees not the administrator? The re- 
cord shows, that application was regularly made for letters, 
citation published; and that the heirs and creditors were all 
represented ; that by consent, letters were granted to Reese; 
that he gave the bond required by the Court ; and that let- 
letters did actually issue. Was there any want of jurisdic- 
tion in the Court, cither as to the person or subject-matter ? 
Will not all things be presumed to have been legally done, 
especially after the lapse of somany years? But it is said 
the proceedings themselves prove the contrary, or rebut the 
presumption. It is objected that the appointee was not an 
applicant for the office. Is this a violation of the law? And 
are the letters, on that account, void ? 

We admit that the practice of appointing a different per- 
son at the hearing from the applicant, is not in compliance 
with the letter of the Act of 1799. (Cod6, 511.) And more- 
over, there are strong objections against it. (12 Ga. &. 526, 
527. 3 Still, we do not feel at liberty to change a construc- 
tion which 6 as uniformly and universally prevailed over the 
State for more than a half century. And least of all, in this 
case, where the record shows that all the contestants for the 
administration were before the Court of Ordinary. The cita- 
tion issued in the name of George B. McKinstry. The Bank 
of Darien was a caveator through Eben. 8S. Rees, its presi- 
dent, who, by consent of McKinstry, received the appoint- 
ment. Wherefore the necessity to have another citation is- 
sue? | 

Harford died prior to 1828. In January of that year, 
letters were granted to Rees upon his estate. Itis probable, 
from the proof, that the heirs of Harford were of age at that 
time. In 1856, they filed a bill against the Bank of Darien 
about this same property. It is hae in the day, to say the 
least of it, to seek to recover property which, more than a 
quarter of a century ago, was sold, and the proceeds applied 
to the payment of the debts of their ancestor. More espe- 
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cially when it further appears that this property has been subse- 
quently sold by the Central Bank as the agent of the State, 
and the money appropriated to the judgment creditors of the 
Darien Bank! 

_ [8.] But it is complained that no conveyance was executed 
by the Darien to the Central Bank to this property, as re- 
quired by the Act of 1841. (Codd, 139.) What of that? 
What if the Statute, itself, does not operate to transfer the 
legal title, without a deed, it shows this conclusively, that 
the Central Bank was in under the Darien Bank. ‘The Act, 
itself, establishes that they held in privity, and that the Cen- 
tral went into possession under the Darien Bank. The evi- 
dence shows that the Central Bank took possession of the 
premises as a part of the assets of the Darien Bank. The 
deed from Thomas, the director, to Pease, recites a convey- 
ance from the Bank of Darien, pursuant to the Statute; and 
that the property conveyed by the Central Bank to Pease, 
was ‘part and parcel of the land formerly owned by the Da- 
rien Bank.’’ But whether this conveyance was executed or 
not, was wholly immaterial, so far as the plea of the Statute 
was concerned. 

[4.] Finally, was the recalling of the witness, Armand 
Lefils, justifiable? The course pursued by the Court, is sup- 
posed to contravene the 74th Rule of Practice.. (2 Kelly, 
480.) It is to this effect: ‘‘Witnesses shall first be exam- 
ined by the party introducing them, then cross-examined by 
the adverse party. Further examination shall not be had 
but by leave of the Court first obtained, and then only upon 
the declaration of the Attorney or witness that a material 
fact has not been stated, to which all further inquiry shall be 
directed.” 

It is not denied but that this rule of the Superior Courts 
restricts the discretion of the Courts as to the permission to 
recall a witness, which was unlimited at Common Law. 
Have the Judges this power? Clearly not. Their power 
extends to and was intended to embrace all ground uncovered 
by the Statute or Common Law. For instance, by Statute, 
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power was given to the Courts of Law in this State to estab- 
lish lost papers, without specifying the mode in which it was 
to be done. The Superior Courts have the power to supply 
the deficiency. I will not say that they have not the right 
to make new rules. 

At Americus, in the case of Perdue against John Brad- 
shaw, this Court held, upon the 66th rule, in accordance with 
this view, that the Courts had not the power to limit the 
signing of a nune pro tunc judgment to the time of disposing 
of the appeal, when, by the Common Law, the discretion of 
the Courts was without limitation, as to time. 

In the case before us, we believe that the Common Law 
rule is the best, and that the discretionary power of the 
Court was properly exercised in this case. Indeed, we do 
not sce that the rule of Court was impugned. The witness 
was recalled to prove a single fact, to which his examination 
was confined. In the former part of his examination, he had 
stated that he had seen Harford write. He did not under- 
stand, perhaps, at that time, that this laid the foundation for 
the expression of his opinion; after being dismissed from the 
stand and understanding this, he returned into Court by the 
permission of the Court, and gave his opinion. The intro- 
duction of the letter thus proven by the witness and read to 
the Jury, was of small matter after all, either way, and could 
not have prejudiced the plaintiff’s case. 

Being fully satisfied that the law, as well as the equity of 
this case, has been rightly administered, we must refuse a 
new trial. 
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No. 46.—R. F. AKIN, guar. of Susan Ranghill, plaintiff in 
error, vs. JOHN W. ANDERSON, guar. of Margaret Wil- 
liams, defendant in error. 


[1.] W W, a free person of color, died, leaving a tract of land in the occupan- 
cy of M, also a free person of color, as his wife. S W, who was also a free 
person of color, claimed the land as the sister of W W and sued M for it: 
Held, that she was not entitled to recover the land of M. 


Ejectment, in Chatham Superior Court. Decision by Judge 
FLEMING, February Term, 1855. 


The points in this case arose upon the following special 
verdict : 


We find that Fanny Williams, a free woman of color, de- 
parted this life in the City of Savannah, some time in the 
year eighteen hundred and forty-three; that from the year 
eighteen hundred and twenty-five until the time of her death, 
she was the owner of and in possession of lot No. 35 and im- 
provements, in Washington ward, City of Savannah; that the 
said Fanny Williams, at the time of her death, left two chil- 
dren, viz: Susan, the ward of the plaintiff, and William Wil- 
liams, her surviving; that the said William Williams departed 
this life some time in the year 1850, without leaving a child 
or children; that at the time of his death and some time be- 
fore, the said Margaret Williams, the ward of the defendant, 
was recognized by the said William Williams. as his wife, 
and lived with him as such; that after the death of the said 
Fanny Williams, the said Susan and the said William Wil- 
liams, went into the possession of the said lot and premises; 
and that upon the death of the said William Williams, the 
said Margaret kept possession of one half of said lot and im- 
provements, and still continues in possession. If the Court 
shall be of the opinion that the said Susan is entitled, as the 
descendant of the said Fanny, to the entire lot and premises 
in dispute, then we find in favor of the plaintiff, with costs of 
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suit; and if the Court shall be of the opinicn that the said 
Margaret, as the wife of the said William Williams, is entitled, 
by law, to the said premises in dispute, by reason of her mar- 
ital rights, then we find for the defendant, with costs of suit. 
February 10th, 1855. 

ELISHA PARSONS, Foreman. 


Judge FLEMING, on the ninth of January, 1856, made the 
following decision : 


By the special verdict which is annexed to this decision, it 
appears that Fanny Williams, a free woman of color, died the 
owner of and in possession of lot No. 35, and improvements, 
in Washington ward, City of Savannah; that she died, leay- 
ing two children surviving her, viz: Susan and William Wil- 
liams ; that said Susan and William Williams, upon the death 
of their mother Fanny, went into possession of said lot and 
improvements; and I infer that each went into possession of 
one half; for the special verdict states, that upon the death 
of William Williams, Margaret, whom he had recognised as 
his wife, and who had lived with him at the time of his death, 
kept possession of one half of said lot and improvements, and 
still continues in possession. Susan, I presume, is in posses- 
sion of the other half, and now claims the whole; her brother 
William having died without children. By the Act of 1819, 
(Cobb’s Digest, 995,) all property held by any free person of 
color, at the time of the passing of the above recited Act, (Act 
of 1818,) shall not be deemed or considered as forfeited, but that 
thes ame shall remain in the owner, or in his or her descend- 
ants after his or her death. 

By virtue of this Act, Susan and William Williams became 
the owners, as the descendants of their mother Fanny, of said 
lot and improvements. It is a fair inference, that as such 
joint owners, they agreed between themselves, that each 
should become the sole owner of one half of said lot and im- 
provements. If itis said that they were incapable of making 
such an agreement, I reply that the lapse of time, from eigh- 
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teen hundred and forty-three to eighteen hundred and fifty, 
is sufficient to authorize the presumption that the arrangement 
was made with the sanction of their guardians, and through 
them. Icannot come to any other conclusion, than that Wil- 
liam Williams was, at the time of his death, the owner and 
proprietor of the half lot now in the possession of Margaret, 
and which Susan is seeking to recover from her. As such 
owner, the said half lot must go to his descendants, and not 
to the descendants of Fanny, under the above recited Act. 
What is the meaning of the word descendant, in this Act? 
Strictly speaking, descendant means posterity—children. If 
this be the meaning of the Legislature, then neither of the 
parties before me claim this property as descendant, under 
the Act; for neither is the posterity of the decedent, William 
Williams. One of the parties, however, is in possession, and 
no Court, I apprehend, in the action of ejectment, will turn a 
party out of possession, except in favor of the real owner, 
Plaintiffs in ejectment must recover on the strength of their 
own title, not on the weakness of the defendant’s title. If 
William Williams departed this life the owner of this half lot, 
Susan, to recover it in the action of ejectment, must prove 
that she is his descendant, not that she is the descendant of 
Fanny. Whether the property is escheated, there being no 
descendant of William Williams, is a question not now before 
me. I find Margaret in possession, and although it be true 
that she is without title, yet I cannot turn her out in favor of 
Susan, who is also without a title. I must leave the parties 
as I find them. 

The above is the conclusion to which I have come, assu- 
ming that the Legislature, by the word descendant, meant 
children. Iam very much inclined to think, however, that 
the Legislature did not use this word in this, its strict and 
literal sense. On the contrary, I understand the Statute as 
in effect declaring, that while free persons of color cannot ac- 
quire property in lands or slaves by purchase, yet they may, 
by descent or inheritance ; and the person so inheriting, 
whether as child or other relation, takes as descendant, under 
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the Statute. Iam disposed to put this construction upon the 
Statute, because it expressly declares, that: All property 
held by any free person of color, at the time of the passing 
of the Act of eighteen hundred and eighteen, shall not be 
deemed or considered as forfeited, but that the same shall re- 
main in the owner, or in his or her descendants, after his or 
her death. 

If I am correct in this construction of the Statute, then the 
naked question for my decision is, whether Susan or Marga- 
ret is the heir of, or, in the language of the Statute, is the 
descendant of William Williams ? 

Susan claims as his sister; Margaret claims as his wife. 
There would be no difficulty in saying that a wife takes in 
preference to a sister; the difficulty is in the question, 
whether Margaret be the wife of William Williams? And on 
this question we are met by the broad proposition, that a free 
person of color cannot contract matrimony. The Supreme 
Court of Georgia have said as much in the case of Bryan vs. 
Walton, (14 Ga. Rep. 201.) The question was not directly 
before the Court, not being involved in the issue of that case; 
but I find no fault with the decision, as I understand it. The 
effect of the decision is, that the Act of manumission confer- 
red upon the slave the power of going whither he pleased, and 
nothing more. That to contract—to marry—to vote—some- 
thing more is required besides the mere act of enfranchise- 
ment. In one word, that persons of color have no rights or 
privileges, except what may be conferred upon them by Stat- 
ute. To all this I assent; every proposition meets the ap- 
probation of my most deliberate judgment; and I admit that 
there is no Statute authorizing free persons of color to con- 
tract matrimony, so es to authorize them to bring a suit for 
divoree, or to institute a criminal prosecution for adultery; 
and to that extent they cannot marry. But the Act of 1819 
recognizes marriage among free persons of color, so far as 


may be necessary to determine the question of descent. I 


cannot doubt every relationship recognized in the law, is de- 
ducible from the relation of husband and wife, except, in- 
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deed, that a bastard is recognized as the child of the mother, 
but as to the father, he is, in law, the child. 

Now the Act of 1819 either recognizes the relation of the 
husband and wife, to the extent I have stated, viz: so far as 
may be necessary to determine the question of descent, or 
the Statute must be confined, in its operation, to descendants 
from the mother; for descendants from the father cannot be 
traced, independent of the relation of husband and wife. But 
the Act of 1819 is not thus restricted; its language is: ‘ All 
property held by any free person of color, shall not be deem- 
ed or considered as forfeited, but that the same shall remain 
in the owner, or in his or her descendants after his or her 
death.” 

If this Statute does not recognize marriage among free 
persons of color, to the extent I have stated, then the rela- 
tionship of father and child among them cannot exist; and 
the property of a free man of color must go to his relations 
by the mother’s side, to the exclusion of the children of his 
own loins. 7 

Marriage, then, among free persons of color, is recognized 
by the Act of 1819, so far as to determine the question of de- 
scent. In the table of descents, the wife stands in the first 
degree along with children. My judgment then is, that Mar- 
garet, as the wife of the said William Williams, is entitled, 
by law, to the said premises in dispute; and it is. ordered 
that the verdict of the Jury be entered in accordance with 
this judgment, as directed by them in the special verdict 
hereto attached. 

W. B. FLEMING, Judge E. D. Ga. 


On this decision, the following errors are assigned: 

1st. That the Court erred in inferring, that as joint own- 
ers, the said Susan and William Williams agreed, between 
themselves, that each should become sole owner of one half 
of said lot and. improvements in dispute, the said parties 
having guardians and being incapable of making and execu- 
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ting such an agreement, and no written or other evidence of 
the fact being before the Court. 

2d. That the Court erred in presuming, from the lapse of 
time, that such arrangement was made with the sanction and 
approbation of their guardians, and through them, in the ab-. 
sence of all written or other evidence, and against the terms 
of the special verdict rendered. 

3d. That the Court erred in deciding that William Wil- 
liams was, at the time of his death, the owner and proprietor 
of the half lot now in dispute, so as to vest in Margaret, the 
defendant, as his wife. 

4th. That the Court erred in not considering the premises 
in dispute, as the property and estate of Fanny Williams, as 
found by the special verdict, and not the property of William 
Williams, who jointly occupied the premises with Susan up 
to the time of his death. 

Sth. That the Court erred in deciding that marriage was 
recognized by the Act of 1819, among free persons of color, 
so far as may be necessary to determine the question of de- 
scent ; the question submitted by the special verdict being, 
whether the plaintiff's ward or the defendant’s ward, take 
equally of the estate of Fanny Williams, or whether Susan, 
the surviving child, takes exclusively as a descendant. 

6th. That the Court erred in deciding, that Margaret Wil- 
liams is entitled, by law, as the wife of William Williams, to 
the premises in dispute, and directing judgment to be enter- 
ed on the special verdict in her favor. 


DeLyon, for plaintiff in error. 
GoRDON, for defendant in error. 


By the Court.—Bennina, J. delivering the opinion. 


[1.] The Court below considered the special verdict as in- 
tending to say that a partition of the land had been made by 
the brother and sister, William Williams and Susan Williams, 
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between themselves, at some time before William’s death. 
‘Whether this is the true interpretation of the verdict or not, 
seems to admit of a doubt. But a doubt is not sufficient to 
justify the disturbing of the decision of a Court. 

We assume, then, that there had been a partition between 
the brother and sister. 

If there had been a partition, then the only question in the 
case is, whether Susan Williams znherited the land in dis- 
pute from her brother William? If she did, the plaintiff had 
title; if she did not, the plaintiff had no title; and if the 
plaintiff had no title, the defendant had the right to recover, 
whether he had any title or not. 

Did Susan inherit the land from her brother William? If 
she did, she must have done so, either by virtue of the Act 
of 1819, which is applicable to inheritance among free per- 
sons of color only, or by virtue of the Acts which regulate 
inheritance generally; for there is no other Act or law on 
the subject of inheritance. 

The part of the Act of 1819, that bears on the question, is 
in these words: ‘“ All property held by any free persons of 
color, at the time of the passing of the above-recited Act, 
shall not be deemed or considered as forfeited; but the same 
shall remain in the owner or in his or her descendants, after 
his or her death.” (Cobb's Dig. 995.) 

Susan having been the sister of William, cannot be a de- 
scendant of his. Therefore, she can take nothing by this 
Act. 

William died without children. But he left a wife, Mar- 
garet. 

Such being the case, none of the Acts which regulate in- 
heritance generally, give to his sister any part of his estate. 
On the contrary, one of these Acts, that of 1829, gives the 
whole of his estate to his wife. (Jd. 295.) 

This is certainly so if William had a wife—if Margaret was 
his wife. 


But it was argued that Margaret was not his wife; that he 
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could not have a wife; that the law does not recognize the 
relation of husband and wife among free persons of color. 

If this argument is good, it must be so because this is a 
true principle, viz: That no one of the relations from which 
relative rights spring, such as that of husband and wife, 
parent and child, &c. exists among free persons of color, un- 
less it is made to exist among them by a special law. 

There is certainly no special law which declares that the 
relation of husband and wife—the relation of marriage, shall 
exist among free persons of color. 

But if this principle be true, it proves, not only that Wil- 
liam, the deceased free person of color, could have no wife— 
it proves, also, that he could have no sister; it proves that 
he could have no next of kin, except “ descendants.” For 
there is no special law which declares-that the relation of 
brother and sister, uncle and aunt, may exist among free per- 
sons of color. There is a special law which recognizes the 
relation of parent and child among free persons of color; that 
law which I have quoted—a law which allows ‘‘ descendants” 
among free persons of color, to inherit from their parents. 
There is no special law which recognizes any other relation. 

But if there is no special law which recognizes Susan Wil- 
liams as the sister or the next of kin of William Williams, of 
what avail is it to her title, as plaintiff or plaintiff's lessor, that 
there is no law which recognizes Margaret Williams as the 
wife of William Williams? What profit is it to a plaintiff in 
ejectment, that the defendant has no title, if he has none? 

So that, take what view of this case we may, we come to 
the same conclusion, viz: that the plaintiff was not entitled 
to recover. 

We think the judgment of the Court below ought to be 
affirmed. 
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No. 47.—JANE SMITH, caveator, plaintiff in error, vs. Ww. 
J. Dunwoopy e¢ al. propounders, &c. defendants in error. 


[1.] James Smith left to the caveator, his wife, Jane Smith, for life, $500 
annually, to be paid her with thelannuity left her by her former husband ; the 
choice of any five of his house servants; the right to occupy any of the 
places he might die possessed of, with twenty acres of land, and the build- 
ings attached thereto, including the furniture therein, with carriage, and 
horses, and stock; $450, the price of one of hermegroes sold by the testa- 
tor, together with all the monies she may have in her possession for safe- 
keeping, at the time of his death, to be in liew of dowry claims; if she 
wishes it, annually, during her life, a supply of provisions for her house- 
hold, from his estate. If his child, E. W. Dunwoody, survives his wife, all 
these privileges to be turned over to her; to whom, also, he gives his 
Brighton Summer Seat in McIntosh County, in fee-simple; on the death of 
uis wife, the $500 directed to be paid to her annually ceases, and then this 
sum is to be paid to certain named heirs of his deceased brother, Wm. 
Smith—each to receive $100. The gold watch left to testator, by his de- 
ceased brother, he gives to his son, James L. Smith. All lands owned by 
him at his death, within three miles of his Sidon estate, shall be consid- 
ered as an appendage to said estate, with all the negroes thereon, and all 
others belonging to him at the time of his death, whether lent or hired out; 
and this to be considered his general estate, and to be kept in perpetuity. 
As neither of his heirs is competent to purchase the said grounds, and his 
mind revolts at the idea of division and separation of families, the annual 
income of said estate, after providing for the bequests to his wife and daugh- 
ter, and all necessary plantation expenses, to be divided equally, share and 
share alike, between his grand-sons, Wm. J. Dunwoody, Dean M. Dun- 
woody and John F. Dunwoody, them and their heirs forever, and to his 
two grand-daughters, J. A. Jones and Mary E. Dunwoody, to them and the 
heirs of their bodies, as they may direct by will, and to his great grand- 
child, C. E. M. Shackelford, to be disposed of in the same manner as is 
provided ina certain deed of gift to her, which is described; estimates the 
annual product of his estate at $9.000, and directs (as soon as after making 
provision for antecedent bequests and plantation expenses) the sum of $6.000 
to be raised, and as has been distributed as before provided, that out of the 
excess his executors shall give, annually, to each of his negroes anove the 
age of seventeen years, the sum of $5; and $100 to be annually appropria- 
ted in aid of the ministry of the Baptist denomination, the recipient to give 
his services at least twice a month ; the chapel on the estate to be kept in 
goodrepair. For the gradual emancipation of his negroes, provides, that 
upon his decease, an annual register of births on his estate to be kept, and 
every tenth negro born shall, at the age of eighteen years, have the option 
of having his freedom; and if he accept it, shall be turned over to’ the Col. 








238 SUPREME COURT OF GEORGIA. 


Smith, &. vs. Dunwoody et al. &c. 








Society U. S. America ; nominates eleven executors; in the event of a va- 
cancy, remaining executors may appoint, at their annual meeting, recom- 
mended to be on the first Monday in April. If they fail, any of the Courts 
and authorities of McIntosh may appoint; recommends the appointment 
of one of the executors as superintendent, at a salary not exceeding $1.000, 
who is to keep a book, and when approved at the annual meeting, is to be- 
come a record; requests his executors not to charge commissions; any 
property, that is, monies at interest from bonds, notes, accounts, houses, 
lands, found to be his and not included in that left in perpetuity, to be 
equally divided between his three grand-sons, share and share alike, to 
them and their heirs forever, but not to interfere with the provisions for 
his wife and daughter. Upon the construction of this will: Held, 1. That 
a part of the provisions of this will are valid and can be executed; and 
others illegal, because they require the estate to be kept together in perpe- 
tuity, in order to carry them out. 2. That the trust term will continue in 
the executors, in whom it vests, as such, just so long as it is necessary to 
accomplish the legitimate purposes of the will, and not a moment longer. 
3. The bequests to the wife and daughter require the trust to continue, 
certainly to the death of Mrs. Smith, if not until that of Mrs. Dunwoody, 
unless otherwise accommodated. 4. The income of the general estate, be- 
ing devised and bequeathed to his five grand-children and his great grand- 
child, with certain deductions to be made therefrom, provided it exceeded 
$6.000, indefinitely and without limitation of time; and there being no 
disposition over of the corpus to any one else, these devisees and legatees 
took an a»solute fee in the capital of said estate, the possession of which 
was postponed until the valid purposes of the trust term were effectuated. 
5. If a gift of slaves be coupled with a provision, that every tenth of the 
future increase be emancipated, the coadition is void, as repugnant to the 
rights of property and the estate granted. 


\ 
o 


SE OT 


Caveat, in McIntosh Superior Court. Decided by Judge 
Fuemine, Spring Term, 1855. 


The Will of James Smith, was as follows: 


McInrosu County, State oF GEORGIA: 


In the name of the Holy; Trinity, the Father, Son and 
Holy Spirit: 

This first (1st) day of December, One Thousand Eight 
Hundred and Fifty-three, (1853) I, James Smith, of sound 
mind and memory, of said County and State, being far ad- 
vanced in age, and must shortly depart from this life, deem 
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it right and proper, both as respects myself and family, I 
should make a disposition of all the property which a kind 
Providence has blessed me; I therefore make this my last 
will and testament, in the simplicity of words, as to avoid all 
technical words or sentences touching the same, and in 
no instance it must be understood otherwise than my express 
will and demise; nor shall any lawyer, Court or Legislature, 
have, directly or indirectly, have anything to do with it, in 
its explanation or adjustment of the same; otherwise, should 
an occurrence happen (among such as would be called wise 
among my heirs) as to create a difference of understanding 
my views, then, and in that case, a choice of five (5) of the 
most disinterested persons may be made choice of, such as 
not hearing the parties on either side expressing their aiews, 
until the question or difficulty comes up before them for 
judgment or adjustment, whose decision is made final to the 
question submitted, as if settled by myself; and those five 
disinterested friends, shall be selected from each of my exec- 
utors; having named one (each;) whose names to be thrown 
into a hat or box, and the five first drawn out shall be the 
person thus chosen; and I, James Smith, make this my last 
will and testament, and do hereby revoke and annul all oth- 
ers heretofore made by me, touching all matter and things 
having a bearing upon all my worldly interest. 

First. I, James Smith, recommend my soul to God, my 
Father and Creator, beseeching him to receive it in mercy, 
and judge it not according to its merits, but according to the 
merits of Jesus Christ our Lord, who offered himself as a sac- 
rifice to God his Father, for all his elect, according to his 
purpose, unworthy as we are—lI, myself, among the chief of 
sinners. Thus I implore Almighty God to pardon all my 
sins and transgressions, and thank him for the good hope I 
entertain, through Christ, I shall be delivered therefrom un- 
der those views. I desire that my body be buried in a decent 
and christian manner, suitable to my circumstances and con- 
dition, avoiding all such useless forms and fashions, which 
does not comport in glorifying God and the christian profes- 
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sion; my soul I humbly hope and trust may rest with Him 
who gave it in an eternal salvation, through that blessed Lord 
and Saviour Jesus Christ, who’s religion I have professed, 
and humbly hope and trust, enjoyed for many years, and 
formed a comfortable and abiding hope. 

I, James Smith, desire that all my debts be paid without 
delay, by my executors, (hereinafter) named, as I am unwil- 
ling my creditors should be delayed from their just dues; es- 
pecially as there will be no necessity for it. I, James Smith, 
give and devise to my dear wife (Jane) should she survive 
me, (during her life) for her support and comfort, in and from 
the following provisions herein made, to-wit: In the first 
place, the amount of Five Hundred Dollars ($500) annually 
paid her; this, with the annuity paid her semi-annually, left 
her by her former companion (in life) with the following, to 
say, the choice of any of my house servants, to the number 
five, with privilege of the occupancy of any of my places dy- 
ing possessed of; to say, Welharn (Cobb County) Brighton 
and Sidon, McIntosh County, embracing the ground of twenty 
acres, attached thereto, as only to embrace within the same 
all such buildings as attached to the dwellings for her choice 
of residence, including all such furniture found therein, with 
my carriage horses, carriage and stock of all kinds; this for 
her comfort during life. And as in our connection was form- 
ed, she owned a negro woman, (named Lucy) finding her a 
supernumerary (among others in my house) as well as naughty 
in her character, (in our domestic relations, it was unanimous- 
ly agreed upon in the sale of her thus, the sum of four hun- 
dred and fifty ($450) dollars could only be obtained for her,) 
which sum, ($450) with all other moneys she may have in 
safe-keeping for me, (at my death) shall be paid over to her 
(as cash) independent of any other provision made her in this, 
James Smith’s last will and testament, to be applied by her, 
as may be expedient, in her wisdom and good judgment. In 
all this arrangement for my dear wife, shall be considered 
as sufficient for covering all dowry claims that may arise in 
her behalf, being a full compensation for the same. Again, 
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in addition to the above provision made my dear wife, 
(Jane) she shall be entitled, annually, during life, (if wished 
for) a support of provisions from my estate, James Smith, as: 
sufficient to support her household. In the event my dear 
child, Mrs. Elizabeth West Dunwoody, should survive her,. 
(my dear wife Jane.) all of those said privileges (as above sta- 
ted,) to-wit: In the occupancy of any of my places as named, 
my carriage, horses, stock of all kinds, the choice of five of 
my house servants, shall be turned over to her, my dear child, 
(E. W. Dunwoody) in like manner, and arranged as to be en- 
joyed, as if more particularly specified, during her life. My 
Brighton (summer seat,) McIntosh County, with all the lands 
adjoining, to say as per survey, containing about five hun- 
dred (500) acres, (see plat) with all its appendages, &c. I, 
James Smith, bequeath and give to my dear child, E. W. 
Dunwoody, in fee simple, to her and her heirs forever. 

I, James Shhith: It is my will and desire, after the death 
of my dear wife, (Jane) the sum of five hundred ($500) be 
paid over to the heirs of my deceased and ever to be remem- 
bered brother, (William Smith) to-wit: Doct. Sidney Smith, 
James L. Smith, Sarah W. Smith, Elizabeth W. Smith and 
Hannah M. Smith, to share and share alike, this said five 
hundred ($500) dollars, each receiving one hundred ($100) 
dollars of it, to them and their heirs forever, as a small testi- 
mony and regard for his memory, as well as the gold watch 
left me at his decease, I give to his son, Jas. L. Smith, at my 
death. 

I, James Smith, wills and devise, that all the lands owned 
Ly me at my death, within three (3) miles of my valuable es- 
tate, named and known as the Sidon estate, made up of sundry 
surveys and grants, (as reference will show,) to be considered as 
an appendage of said estate, with all the negroes or slaves there- 
on, as wellas all others found to be mine at my decease, whether 
loaned to my several grand-children or great grand-child or 
children, as well as hired out, (as if named) shall be considered 
as my general estate, to be kept in perpetuity, from the circum- 
stance of neither of my heirs are competent the purchase of said 
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grounds constituting said estate, as to make a division; and 
my mind revolting in the separation of their families, for a 
division among them, thus I, James Smith, under that view 
and feeling, the following is my will and devise, for the an- 
nual appropriation of all the annual income arising out of said 
estate, (those excepted in the provision made for my dear 
wife (Jane) and my beloved daughter E. W. Dunwoody, du- 
ring their lives,) to-wit: I, James Smith, wills, after all ne- 
cessary plantation expenses or disbursement are met or paid 
off, with the several provisions made for my dear wife (Jane,) 
as before expressed, (regarding economy,) to be divided in 
the following manner, (reserving such amounts as will be 
hereafter herein named, for other purposes required,) equally, 
share and share alike, between my following children, grand 
and great grand do. to-wit: My grand-sons, Wm. J. Dun- 
woody, Dean M. Dunwoody and Jno. F. Dunwoody, to them 
and their heirs, forever, and to my two grand-daughters, Mrs. 
J. A. Jones and Mary E. Dunwoody, to them and the heirs 
of their bodies; and in the event of no heir or heirs of their 
bodies, then and in that case, such a distribution as their 
wills and desire may make; and to my great grand-child, S. 
KE. M. Shackelford, to come under the same rule of disposi- 
tion as that provided for her in a deed of gift of sundry ne- 
groes, found recorded McIntosh County Superior Court, book 
K, folio 260, 21st March, 1853, referring thereto; I, James 
Smith, bearing in mind the past blessings a kind Providence 
has afforded me, from the success of labor and culture of this 
said estate, and in anticipation of the future bearing testimo- 
ny to the fact; from the same care and ‘attention, a safe cal- 
culation can be made, of an average crop from ten to twelve 
thousand bushels rice can be annually calculated on, (Provi- 
dential visitations excepted,) thus, the amount of $9000 might 
be annually expected, for all of the above arrangement ; re- 
serving, as beforesaid, an amount to meet, as will be stated. 
Thus, then, I, James Smith, wills, that as soon as six thous- 
and ($6000) dollars is made subject to meet all the foresaid 
arrangements, paying off, first, plantation disbursements, my 
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dear wife (Jane) her annuity, with the four hundred ($450) and 
fifty dollars returned her for the amount the said servant Lu- 
cy sold for, (as stated,) then, and in that case, J, James 
Smith, wills that the keeping in view the five hundred ($500) 
dollars, provided for the said children of my beloved and de- 
parted brother William, as before named, coming under the 
rule or arrangment made for its payment, not to be lost sight 
of, then, and in that case, I, James Smith, wills, so soon as 
that sum of six thousand ($6000) dollars is made subject for 
such provision meeting all other requisitions as stated ; it is 
then enjoined upon my executrixes and executors, (as will here- 
after named,) pay over from such sums of money, over the 
said six thousand ($6000) dollars, or so much of it as to give 
each of my servants or slaves, annually, (so long as such 
moneys can be obtained,) each one, over the age of seventeen 
years, (remembering the superannuated among them,) as a 
small testimony of my regard for them, this for their little 
comfort: to say, five ($5) dollars each; as well as in remem- 
brance of their spiritual relations, I do, James Smith, wills, 
that one hundred ($100) dollars be annually appropriated in 
aid of the ministry, (of one of good report,) of the Baptist 
denomination, (as being preferred by them,) whose labors, 
for this sum appropriated, shall give his labors at least twice 
in the month. The chapel on the estate, to be kept in good 
repair. 

As my mind has long been exercised, not from any view 
that slavery is to be considered a sin, but otherwise, fully 
justified from the oracles of truth, that I, James Smith, wills, 
that provision for them, that their situation might be measu- 
rably meliorated, or make better their ‘situation gradually, 
that will prove in time, (measurably) a better condition for 
them. 

Thus, for that end, I, James Smith, for their gradual eman- 
cipation, the following provision I do hereby make for them, 
in this my will, to-wit: that after my decease, an annual re- 
gister will be kept of all the births occurring on said estate, 
the same being recorded in the annals of the county, in such 
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‘Courts and records of the same having cognizance of such 
public matters, as the county requires, and that every tenth 
(10th) birth, at the age of eigh(18)teen years of age, shall 
have faithfully made known to him or her (as the case may 
be) this arrangement or provision made for carrying out this 
my object; and in the event of such accepting of it, such 
shall be made known or reported to the society called the 
Colonization Society of the United States of America, for 
the purpose of providing and arranging for their free- 
dom, (of all those accepting,) and turned over to the said so- 
ciety, coming under this rule; and should such reject this 
provision made, then and in that case shall continue in sla- 
very; if a female, it shall not exclude or deprive her issues 
in coming under the rule so provided; such coming under 
this provision, shall be supported as the rest of the slaves, 
until the said age of eighteen (18) years so required for their 
choice, either to accept or refuse. 

And in conclusion of this, James Smith’s Jast will and tes- 
tament, for carrying out all the requisitions therein named, 
do hereby appoint and nominate the following persons as my 
particular relatives and friends, as my executrixes and exe- 
.cutors, to say: My dear wife, (Jane) my daughter, Elizabeth 
W. Dunwoody, my executrixes, with the following, my three 
grand-sons, (as if named,) with those of my particular friends, 
to-wit: united with them, the Rev. John Jones, John Dun- 
woody, (sen.) of Roswell, Cobb County, James _H..Couper of 
Glynn County, of (Hopeton), Alexander“Mitchel, of Darien, 
McIntosh County, James Jones, of Liberty County, William 
R. Gignilliat, of McIntosh County, as my executors and ex- 
ecutrixes, to this my last will and testament, touching all 
_and every thing herein expressed; and in the event of va- 
cancy, wanting the number as nominated herein, (to say, 11,) 
the remaining number at their annual meeting, on said es- 
tate, (which is recommended to be on the first Mgnday 
of April,) shall appoint such one or more, if required, to 
fill such vacancy; to fail in doing so, any of the Courts or 
authorities of McIntosh County are permitted to do so; and 
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in either case, to be as binding as if done by me, James 
Smith. 

I, James. Smith, for the harmony, peace and good feeling 
of all parties interested, that at the annual meeting on said 
estate by these my executors and executrixes, for the ar- 
rangement and adjustment of said estate, to appoint one for 
the superintendency of it annually, for whose services the 
sum not over one thousand ($1.000) dollars shall. be appro- 
priated as to cover overseer’s wages and his superintendency, 
whose duty is to keep a day-book of all accounts, &c. emana- 
ting for and against said estate, &c.; and when approved of 
at the annual meetirig, (on said estate,) after being approved 
of and signed by the acting ones, it shall be made a record 
on the county, for such having any interest therein. 

In conclusion, I, James Smith, must beg the pardon of 
those my friends, as herein named, as my executors and ex- 
ecutrixes, although the laws of the State make provision for 
their commissions under such appointments, I must say, from 
so many divisions provided for, &c. I must beg, here, not to 
admit; and thus, throw myself on their clemency, for my re- 

jecting any commission being claimed or charged by them. 
And as regards any other property I, James Smith, may be 
found possessed at my death, as not included in that left in 
perpetuity, to-wit: monies at interest, either from bonds, 
notes, accounts, houses, lands, &c. shall be equally divided 
between my three grand-sons, to say: William J. Dunwoody, 
Dean M. Dunwoody and John F. Dunwoody, share and share 
alike, to them and their heirs forever, so as not to interfere 
in any arrangement from that provision made for my dear 
wife, (Jane) as well as for my daughter, (their mother,) E. 
W. Dunwoody, as stated in this my last will and testament, 
as, witness my hand and seal to above date. 

Test— JAMES SMITH. 

Cuas. H. McIyrosn, 

Tos. 8. Bonn, 

J. RocKENBAUGH, 

Not. Public. 
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Upon caveat to this will, the following special verdict was 
taken, by consent: 


In the matter of the last will and testament cf James 
Smith, application by Wm. J. Dunwoody, Dean M. Dun- 
woody and John F’. Dunwoody, three of the executors named 
in the said will, to prove said will and testament, in solemn 
form, and to admit the same to record, decision by the 
Court of Ordinary, and appeal therefrom by the caveators to 
the Superior Court, we, the Jury, impannelled to try said 
case upon the appeal, do find that the said last will and tes- 
ment of the said testator, James Smith, was signed by the said 
testator, in the presence of three credible and competent wit- 
nesses, who, at the request of the said testator,and in his 
presence, and in the presence of each other, subscribed the 
said last will and testament, as attesting witnesses thereto; 
that the said testator, at the time of signing said will, was in 
his right and proper mind, and that the said will was, in every 
respect, properly and legally executed by the said testator, so 
far as the formal execution is concerned. And, further, if 
the Court shall be of opinion, and shall decide, that upon the 
law arising on said will, the said will is good and legal, and 
capable of legal operation and effect, then we find for the 
will and the propounders thereof, and that the same be es- 
tablished as the last will and testament of said James Smith, 
and be admitted to probate and record; but if the said Court 
shall be of opinion, and decide that the said will cannot be 
supported according to law, and cannot operate consistently 
with the laws of the land, then we find for the caveators and 
against the will, and that the same be set aside and probate 
and record thereof be refused. 


Upon this verdict, Judge FLemine@ decided as follows: 
The special verdict in this case, and which was rendered 


with the consent of the parties, disposes of the first ground 
of the caveat, to-wit: that the paper offered for probate as 

















SAVANNAH, JANUARY TERM, 1856. 247 





Smith, &c. vs. Dunwoody et al. &c. 





the will of James Smith, was not executed by the testator 
according to law. 


The questions made and argued, and which I am called 
upon to decide, arise under the third ground of the caveat, viz : 
“that the provisions of the said will are contrary to the laws 
and policy of the State of Georgia, and cannot legally be 
carried into effect.”’ 


The provisions of the will referred to in this ground of the 
caveat, are the clause providing that the Sidon estate shall 
be “kept in perpetuity,” and the clause providing, or rather, 
professing to provide for “gradual emaneipation.”” The 
will, in my judgment, does provide that the Sidon estate shall 
be kept in perpetuity, and I have no difficulty in saying that 
this provision is illegal, and absolutely null and void. The 
clause as to emancipation, is also void, because it necessarily 
depends upon the perpetuity clause. The provisions of the 
will are such that the Sidon estate must be kept in perpetuity, 
or the clause as to emancipation cannot be carried out. This, 
it seems to me, cannot fail to appear to the most superficial 
reader of this will. If this be so, then it is unnecessary to 
consider the question whether the emancipation provided for 
in this will be domestic or not. That question can only be- 
come important in the event that the emancipation clause 
could be so separated from the perpetuity clause, as not to 
dependent upon it for its execution. But this is impossible, 
and the will itself is the best argument to prove it. ‘The next 
question in order is, whether the will, being void in part, is 
void altogether. This question has been decided in a recent 
case by the Supreme Court of Georgia. Judge LUMPKIN 
says: “ And although void as to the emancipation clause, so 
as to create an intestacy as to the slaves, 7 may, neverthe- 
theless, be valid, as to the other items. By the 17th section 
of the Ist article of the Constitution, it is provided that no 
law or ordinance shall pass, containing any matter different 
from what is expressed in the title thereof; and yet, no Court 
in Georgia has ever held that the whole Act was a nullity, 
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but only so much and such parts thereof as were obnoxious 
to this constitutional inhibition.” (16 Ga. R.) 

A will, then, void as to some of its items, may yet be good 
and valid as to other items. What, then, let us inquire, is 
the fact in regard to the will before me? Setting aside the 
perpetuity and emancipation clauses, has Mr. Smith disposed, 
by will, of the whole or any part of his property; or, has he 
died intestate, as to the whole or any part of his property? 

For the answer to this question, I propose to look strictly 
to the will itself. I shall not assume the most. delicate and 
responsible office of ‘“‘making another will for the testator, 
when his declared intention necessarily fails.” It is my pur- 
pose to let the will speak for itself. 

The provisions of the will in favor of Mrs. Smith, are free 
from all objections. She has, by the will, an annuity of five 
hundred dollars. She has the choice of her house servants,, 
the choice of living at Welham, Brighton or Sidon, with the 
use of the furniture that may be found at the place of her 
choice, also the use of carriage and carriage horses, and the 
use of the stock of all kinds: “this for her comfort during 
life.” There is also given her the sum of four hundred and 
fifty dollars, ‘‘ with all other monies she may have in her safe 
keeping” at testator’s death. These provisions in her favor 
to be in lieu of dower. There is also given her annually, du- 
ring life, (if she wishes it,) provisions from the plantation for 
her household. In all this there is certainly nothing illegal 
or impossible. These provisions of the will must, therefore, 
stand as part of the last will and testament of James Smith. 

The will then proceeds to provide, that in the event Mrs. 
Dunwoody, the daughter of testator, should survive Mrs. 
Smith, then certain privileges granted Mrs. Smith during 
life, should be “turned over” to Mrs. Dunwoody, to be enjoy- 
ed by her during life. The Brighton Summer Seat, contain- 
ing about five hundred acres, is given in fee simple to Mrs. 
Dunwoody “and her heirs forever.”” The sum of five hun- 
dred dollars is given to the children of his (testator’s) decea- 
sed brother, share and share alike. ‘Testator gives his gold 
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watch, which had been left him by his brother, to James L. 
Smith. So far, we have seen nothing illegal or impossible. 
These items of the will are good and valid, and so far as these 
items have disposed of property, Mr. Smith certainly has not 
died intestate. These items, however, dispose of but a small, 
very small, part of his property. The great bulk of his estate 
remains yet to be disposed of, and the question is, what dis- 
position has he made of it, or, rather, the question is, has he 
made any disposition of it? or, has he died intestate as to the 
balance of his property ? 

This question arises under the following clause of the will: 
(Here followed the clause.) 

I propose tu give, in my own language, what I believe to 
be a true abstract of this clause of the will: 

First. Mr. Smith provides, in this clause of his will, that 
his Sidon estate, consisting of certain lands and negroes, shall 
be considered as his general estate, and kept together in per- 
petuity; that is to say, never to be alienated or divided. 

Second. The reason why he wishes this estate kept in per- 
petuity is, because, in his opinion, neither one of his heirs is 
able to purchase the shares of the other heirs, and he is not 
willing that the family ties among his negroes should be bro- 
ken by a division. 

Third. He provides that the annual income of this estate, 
subject to certain charges, shall be divided, share and share 
alike, between his children, grand-children and great grand- 
children, naming them. He says children, but does not name 
any child, but only grand-children and great grand-child. 
The gift to his great grand-child is upon the same terms as 
are mentioned in a deed of gift of sundry negroes, to said 
great grand-child, to be found on the records in McIntosh 
Superior Court. 

The above is, I believe, a true abstract of this clause of the 
will. he first provision, that the Sidon estate shall be kept 
in perpetuity, I have already decided to be null and void. 
True, it was contended in the argument before me, that this 
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was no perpetuity. But the testator has used the word per- 
petuity, and I must suppose that he used it according to its 
legal meaning and effects. If I could gather from the words 
used by the testator that there was any period within his con- 
templation when this property could be alienated, and if that 
period was within the bounds prescribed by law, I would 
cheerfully suppose that he had used the word in that limited 
sense. But there was evidently no period in the mind of the 
testator in reference to which this word was used. On the 
contrary, we find him in a subsequent part of this will, pro- 
viding for the filling of vacancies.in the number of his execu- 
tors, which, if carried out, would secure a perpetual succes- 
sion. ‘The very reason which he gives for this perpetuity 
clause shows that he meant what he said—a perpetuity ; for 
the reason he gives is, that no one of his heirs can purchase 
from the others, and his mind revolts at the idea that his 
slaves should be separated. Not that they should be separa- 
ted within a given time, but that they should ever be separa- 
ted. It is, I apprehend, in accordance with this feeling, that 
he makes provision for perpetual succession among his exec- 
utors. 


The third and last item in this clause of the will is, the gift 
of the income to his grand-children and great grand-child. 
Caveators, I know, deny that the income is conveyed. This 
question [ will consider hereafter. Assuming, for the present, 
that the income was conveyed, what is the legal effect of such 
conveyance? Does it convey the principal? 

The question has been, as I conceive, decided by the Su- 
preme Court of Georgia, in the case to which I have already 
had occasion to refer. I quote that decision at length upon 
the point. (Here follows the decision upon Bledsoe’s will.) 

This decision is so full to the point, that a gift of the in- 
come of property without limitation, is an absolute gift of the 
property itself, that I deem it unnecessary to refer to any 
other authority. 

This brings me to the question, has Mr. Smith given the 
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income of this property, without limitation as to time, to his 
grand-children and great grand-child ? 

His will is, that ‘‘ a// the annual income arising out of said 
estate,’ be given to his grand-children and great grand-child, 
share and share alike, subject to certain deductions, which I 
will hereafter notice, to his grand-sons, and “their heirs for- 
ever; to his grand-daughters and the “heirs of their bo- 
dies ;’’ and in the event of no heir or heirs of their bodies, 
then, and in that case, such a distribution as their wills and 
desire may make ;” and to his great grand-child, upon the 
same terms as are mentioned ina “deed of gift of certain 
negroes,” which deed is upon record in the McIntosh Supe- 
rior Court. This is certainly a gift of all the income, without 
the limitation of time, unless the effect of his words is preven- 
ted by the deductions from that income, for which he has 
provided. The argument here is, that the income is not con- 
veyed, because, if so, then the other legatees are cut off, there 
being no fund to pay. Is this so? 

He bequeathes the sum of four hundred and fifty doHars, 
absolutely, to his wife. Is this inconsistent with the gift of 
the income to others? I think not—certainly not more in- 
consistent with a gift of the income than with a gift of the 
property itself. 

May not a man give his property to A, and incumber it 
with a debt of four hundred and fifty dollars, or any other 
sum, to B? And when the debt is paid, is not the property 
the property of A? And why may not the income of pro- 
perty be given in the same manner? And when the debt is 
paid, does not the income belong to the person to whom it is 
given ? 

He also bequeaths to his wife an annuity of five hundred 
dollars during life, and after her death this annuity is to be 
paid to his daughter during life. What is this but a charge 
upon the income—not a perpetual charge—it is limited to the - 
lives of his wife and daughter ; it is nothing more than a debt, for 
which he has thought proper to make his legatees chargeable. 
It is no more inconsistent with an absolute gift of the income, 
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or of the property itself, than that other item of his will, 
which directs his executors to pay his debts without delay. 
As well might it be urged, that the income is not given, be- 
cause if so, then creditors must go unpaid; for there would 
be no fund with which to pay. 

There is, also, a bequest of five dollars, annually, to each 
of his negroes, over the age of seventeen years; and also, the 
sum of one hundred dollars, annually, to be paid to a Baptist 
preacher, of good report, who, for said sum of one hundred 
dollars, “shall give his labors at least twice in the month, in 
the chapel on the estate to be kept in good repair.” These 
bequests depend upon the perpetuity clause in this will, and 
for that reason they are null and void. Being null and void, 
they cannot affect the gift of the income, or of the property. 

But it is argued that this income is given upon the condi- 
tion precedent that the estate shall be kept in perpetuity, and 
that the condition being void, the gift is void also. It is fur- 
ther argued, that the general intent of the testator was to 
create a perpetuity; that this general intent being void, the 
whole will is void; as the whole will but points out the mode 
and manner in which the testator wished this general intent 
to be carried out. 

What reason does the testator give for wishing this pro- 
perty kept in perpetuity? The reason is, that neither of his 
heirs is able to purchase it from the other heirs, so as to pre- 
vent a separation of families among his negroes. What, then, 
are we to infer? That if any one of them had been able to 
make the purchase, he would have bequeathed and devised 
the whole to him, charged with the proportionate shares of 
the other heirs and legatees. Under these circumstances, a 
separation among the negroes might take place, but the testa- 
tor would have no connection with it. He would have done 
what he conceived his duty in the premises, and the separa- 
tion, if it took place, would be the act of another. In other 
words, the testator would have given the whole Sidon estate, 
land and negroes, to one, if there had been one among his 
heirs able, in his judgment, to pay the other heirs their pro- 
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portionate shares. In this there would have been no perpe- 
tuity. Under such circumstances, the testator would not have 
felt it his duty to provide for a perpetuity. From this I in- 
fer that the great object of the testator was, that his heirs and 
legatees should have this property. His humane feelings, 
however, revolted at the idea that his negroes should be sep- 
arated by any act of his own; he would, therefore, in the 
first instance, have left all his negroes to one of his heirs, he 
to pay the others their proportionate shares, if, in his judg- 
ment, there had been one among his heirs able to do so;, but 
not thinking this, he leaves the income to be equally divided 
between them, believing, I doubt not, that in this way the ne- 
groes would be kept together; but not, as I think, upon the 
eondition that they should be kept together in perpetuity ; 
for if, in his judgment, there had been one among his heirs 
able to take all, such would have been his will, and we would 
never have heard of a perpetuity. This is not a matter of 
inference, it is what he himself says; his language is, that 
the Sidon estate “shall be considered my general estate, to 
be kept in perpetuity,” (now why ?) ‘‘ from the circumstance 
of neither of my heirs are competent to the purchase of said 
grounds constituting said estate.” If, then, either one of his 
heirs had been able to purchase, he would not have desired a 
perpetuity. He was evidently willing to leave the question 
of a separation among his negroes with either one of his heirs, 
if, in his judgment, there had been one among them able to 
pay the others their proportionate shares. This, in my judg- 
ment, is the legitimate and necessary effect of the language 
he has used. My judgment then is, that this Sidon estate 
is, by this will, bequeathed and devised to the grand-children 
and great grand-child of the testator, share and share alike, 
encumbered with certain charges in favor of his wife and 
child, which charges will cease upon their death. 

Upon this decision, the following errors are assigned : 

Ist. Because the Court erred in deciding, that upon the 
whole law arising on said will, that the said will was good 
and legal, and capable of legal operation and effect. 





254, SUPREME CUURT OF GEORGIA. 


Smith, &. vs. Dunwoody et al. &ec. 








2d. That the Court erred in not deciding that the will was 
void, on account of its conflict with the Statutes of the State 
on the subject of emancipation. 

3d. Because the Court erred in not deciding that the pro- 
visions of the said will, with regard to the Sidon estate, and 
the property connected therewith, were void, on account of 
their conflict with the laws of this State, regarding perpetui- 
ties. 

4th. Because the Court erred in deciding that the emanci- 
pation clause was rendered nugatory by the perpetuity, whilst 
the perpetuity itself was inoperative, as against other pro- 
visions of the will. . 

5th. Because the Court erred in deciding that, under the 
provisions of the will, the Sidon estate, in said will mention- 
ed, descended, in fee simple, to the grand-children and great 
grand-child of the testator, with certain incumbrances. 


Judge McDonaLp being related to a party in interest, did 
not preside in this cause. 


Warp & Owens; Luoyp & Owens, and T. R. R. Coss, 
for plaintiff in error. 


Law & Bartow, for defendants in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] The questions arising upon this record have been so 
soundly and satisfactorily treated by our brother FLEMING, 
“that we are disposed to adopt his decision as the opinion of 
this Court, with some slight modifications. 

And without pausing to examine, critically, the vast trea- 
sures of learning and authority adduced in this discussion, 
we submit this simple, common sense, and as we think, legal 
view of the case. 

The testator gives the whole of his estate, real and person- 
al, in perpetual trust, to his executors, as such, for the pur- 
poses therein mentioned. The cxcome of the whole estate, is 
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devised and bequeathed to certain devisees and legatees, to- 
wit: his grand-children and great grand-child, subject to cer- 
tain specific provisions. Many of these charges are legal 
and can be executed; others are illegal, because they re- 
quire the estate to be kept together in perpetuity, and for 
other reasons; and consequently, cannot be carried out. 
This being the case, what is to be done? Does the whole 
will fail, and intestacy supervene? Surely not. The only 
result is, that the trust term will continue in the executors 
just so long as it may be necessary to accomplish the valid 
purposes of the will, and not a moment longer. 

The testator gives his wife $450 in cash, in lieu of her wo- 
man Lucy, whom he had sold, “ because she was a supernu- 
merary in his household, and naughty in her character.” 
This sum was, of course, to be paid her immediately. Besides 
the annuity left her by her former husband, he gives her 
an annuity of $500, together with the choice of five servants, 
and the privilege of occupying any of the places of which he 
might die possessed, with an annual supply of provisions from 
his estate for the support of herself and household. These 
bequests of the annuity and provisions, being a charge upon 
his whole estate, the whole must be kept together by the ex- 
ecutors, for the purpose of raising the money and furnishing 
the provisions, unless some compromise arrangement can be 
be effected with the legatees. The annuity of $500 left to 
his wife, ceases at her death; and then this sum is to be paid 
to certain named heirs of his deceased brother, Wm. Smith, 
each to receive $100. 

Next he gives Brighton in fee to his daughter, Mrs. Dun- 
woody; and should she survive his wife, all the privileges 
given to his wife are turned over to his daughter. 

These bequests, therefore, require the trust to continue un- 
til the death of Mrs. Dunwoody, unless the same, as before 
intimated, can be otherwise accommodated. 

Now two things are undeniable: First, that no perpetuity 
was needed to carry out these provisions. They terminate 
With two designated lives in being, to-wit: that of Mrs. 
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Smith and Mrs. Dunwoody. Secondly, That the whole of 
these dispositions being for the life only of his wife and daugh- 
ter, are entirely consistent with the subsequent bequest of 
the fee, which the testator afterwards made to his lineal de- 
scendants. Has he made such bequest? 

He first provides that all the lands owned by him at his 
death, within three miles of his Sidon estate, be considered 
as an appendage to said estate, with all the negroes thereon, 
and all others belonging to him at the time of his death, 
whether lent or hired out; and he declares that this shall 
constitute his general estate, to be kept in perpetuity. And 
for the annual appropriation of all the annual income arising 
out of said estate, (those excepted in the provisions made for 
his wife and daughter during their lives, and to defray all 
necessary plantation expenses, and reserving, as he after- 
wards does, certain appropriations for the negroes, a preacher 
and the repair of the chapel,) he directs that the whole of 
said yearly income be equally divided, share and share alike, 
between his three grand-sons, Wm. J., Dean M. and John F. 
Dunwoody, Mrs. J. A. Jones, Mary E. Dunwoody and his 
great grand-daughter, S. E. M. Shackelford. 

Now we say that these devisees and legatees took a fee in 
the corpus of the “general estate,” because the whole “an- 
nual income”’ is given to them and their heirs forever, viz: 
indefinitely and without limitation of time, and without any 
disposition over, of the capital, to any one else; and that the 
interest in the same vests absolutely and immediately, the 
possession only being postponed until the termination of the 
two life incumbrances charged thereon; and that inasmuch 
as the other charges or reservations, that is, the annual pay- 
ment of $5 to each slave, of $100 to a preacher and the re- 
pairs to be done to the church, required a perpetuity to sup- 
port them, they are illegal and fall to the ground; and that 
upon the death of Mrs. Smith and Mrs. Dunwoody, the whole 
estate vests, both in interest and possession,fin the six desig- 
nated devisees and legatees. If the whole income of the es- 
tate is given to them in fee, and there is no legitimate pur- 
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pose of the will which requires the executors to hold this es- 
tate in trust after the death of the life annuitants, is not this 
result inevitable? It is a familiar principle, that the trust 
term devised to executors, cannot continue so as to retain the 
legal estate in them a moment longer than is necessary to 
enable them to perform the objects of the trust, so far as the 
same are valid and can be carried into effect, according to the 
rules of law. For however long a period the estate may be 
nominally devised to them, by the terms of the will, whenever 
the legitimate purposes for which an express trust has been 
created ceases or has been accomplished, the estate of the 
trustees must terminate. Moreover, it is equally well set- 
tled, that although some of the objects for which a trust term 
has been created, may be invalid, if any of the purposes for 
which the trust is created are valid, the trust must continue 
in the executors so long as it is necessary to execute those 
which are legal. Authority need not be cited in support of 
these elementary doctrines ; they commend themselves to the 
approval of every lawyer. 

Our conclusion, then, upon this point is, that inasmuch as 
the principal and interest cannot be separated, both must be 
kept together in the executors, just so long as the will made 
it necessary to carry out the legitimate purposes of the will ; 
yet, these being effectuated, the entire estate is transferred, by 
operation of law, co instanti, to the six devisees and legatees 
of the testator. 

Suppose the testator had said, I give the whole of my es- 
tate, real and personal, to my five grand-children and great 
grand-child, to them and their heirs forever; and had then 
directed the estate to be kept together by the executors for 
the purpose of paying annually, out of the rents, issues and 
profits thereof, the small charitable bequests contained in the 
will? The perpetuity clause, would, of course, be void, be- 
cause contrary to the rules of law. But would the fee, pre- 
viously given, be thereby defeated? Such a proposition will 
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not be seriously maintained. And yet this, to all intents and 
purposes, is the case before us. 

To all this it is said, we admit the rule, that the gift of in- 
come is a gift of the principal; but that this is no arbitrary 
rule, adopted either from convenience or policy, but one 
founded in reason, which is, that such was the intention of the 
testator. And itis broadly asserted “that it is not in the 
power of a Court to adopt a rule by which to compel a testa- 
tor to give more than he desires to give.” 

Grant that the reason here assigned for the rule is correctly 
stated, and that it is true, as insisted by Counsel for de- 
fendants in error, that the question of intention can only arise 
where there is doubt as to the quantity or duration of interest 
designed to be given ; and admit further, what is undoubtedly 
true in point of fact, that the testator, Mr. Smith, did not 
intend that the corpus of this estate should ever come to the 
possession of the persons to whom the income is bequeathed, 
does it follow that the devisees and legatees could not take 
an absolute estate in the capital? And is it true, that it is 
not in the power of the Court to adopt a rule by which to com- 
pel a testator to give more than he desires to give ? 

What estate did Leonard Fretwell intend to give to Mary 
Fretwell, his daughter? (1 Kelly 97.) He said in his will, 
that he gave her an estate for the term of her natural life in 
the property therein mentioned. But the Courts adopted a 
rule by which they compelled the testator to give his said 
daughter an absolute fee in Lydia, Cloe, Lucy and Joe. How 
much stronger that assumption of power which would convert 
an estate for life into a fee, than that which would, contrary 
to the intention of the testator, unite the corpus and income 
in the legatee! In the one case, it is a total change of the 
quantity of estate intended to be given: in the other, the es- 
tate devised is the same, and the dispositive scheme is altered 
only as to the mode of enjoyment. A father gives the whole 
of his estate to his daughter, provided she remains single ; 
and if she marries, then over to some other person. The 
daughter marries, and yet retains the estate, contrary to the 
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express intention of the testator, the Courts holding that the 


will is contra libertatem matrimonii. 

So long as a testator does not infringe the rules of law, he 
has a right to say, with Staberius, when he imposed an un- 
palatable condition in his will: Sive ego prave seu recte, hoe 
volut. But if he proposes doing an illegal act—as creating 
a perpetuity, or uses words to create one estate, when he de- 
signed another; in these and innumerable other cases which 
might be cited, his intentions will be defeated. How fre- 
quently are Courts obliged to say, in the construction of 
wills, in conflicts between intention and technical rules and 
expressions, voluit sed non discit. 

And yet, after all in this case, no great violence is done to 
the intention of Mr. Smith. He intended his descendants to 
have the benefit of his estate; but from that pride so natural 
to man, or from some other motive, he was averse to see it 
divided and scattered. Hence, he directs it to be kept to- 
gether by his executors; but this cannot be done. As was 
eloquently remarked by Chief Justice Crew, in the case of 
the Earldom of Oxford, (Sir W. Jones’ R. 101,) “there must 
be an end of names and dignities and whatsoever is tenure.” 
As the objects of his bounty, then, could not enjoy the estate 
in the mode selected by the testator, lawfully and consist- 
ently, his general intent is to be carried iato effect. And it 
is important only that this should prevail. ‘The quantity of 
interest is the same, with the immaterial deductions carved 
out of the income heretofore noticed. And the only change 
is, that the legatees will severally manage their own property, 
instead of paying others to do it for them. 

It only remains to notice the emancipation clause. The 
testator directs, that after his decease, an anual register 
shall be kept of all the births occurring on the estate—a re- 
cord to be made of the same; and that every tenth negro 
born, at the age of 18 years, shall be delivered over to the 
Colonization Society, provided they see fit to accept of this 
provision in his will; otherwise, they are to remain in slave- 
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We concur with Judge FLEMING in holding that'this clause 
is void, because dependent upon the perpetuity section, which 
is, itself, void. But it is void for another reason. This tes- 
tator having given these slaves absolutely to his grand-chil- 
dren and great grand-child, this direction for the manumis- 
sion of one tenth of the future increase of these slaves, is re- 
pugnant to the rights of property in the legatees. 

We know there are reported cases in the slave States, to 
the contrary of this. We believe, however, that they cannot 
be sustained on principle. For the law is positive, that con- 
ditions cannot be sustained, when they are repugnant to the 
estate granted, or infringe upon the essential enjoyment and 
independent rights of property, and tend manifestly to pub- 
lic inconvenience. This bequest is obvious to all these*ob- 
jections. The title to the mother of slaves, draws after it the 
title to the offspring. And a condition annexed to a convey- 
ance in fee, or by devise, that the owner of female slaves, 
should set free every tenth child, is incompatible with the 
absolute rights appertaining to the estate in fee. 

And what manifest inconvenience would result from any 
other doctrine? Slaves, like other personal property, pass 
without deed or writing. And what confusion would spring 
up, should it be held that subsequent vendees or donees, took 
the property saddled with this condition! Courts look with 
a hostile eye, upon all conditions and restraints upon the free 
and unincumbered exercise of the inherent rights of proper- 
ty; and let it not be said that the legatee voluntarily takes 
the property subject to the condition. So does the grantee, 
upon condition in his grant, that he shall not commit waste, 
nor his wife have dower in the estate conveyed. And yet, 
the law says, in all such cases, that the condition is repug- 
nant and void; because unreasonable and in conflict with 
the nature of the estate conveyed. 

The affection which prompted this will, is the most power- 
ful principle implanted in the human breast. Indeed, the 
:dea would be revolting to a savage, to take away the whole 
of this large estate from those who are descendants from the 
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testator’s loins, and bestow one half of it upon his aged 
widow, on the brink of fourscore years, and who was but 
comparatively a short time the companion of the testator ; 
and who, by the will of her two husbands, is abundantly pro- 
vided for. These devisees and legatees were the principal 
objects of Mrs. Smith’s regard, and had, of all other persons, 
the highest reason to expect his favor and bounty. He would 
have been justly chargeable with cruelty had he disappointed 
them. For, says Rutherforth in his justly celebrated Insti- 
tutes on Natural Law, (p.11T,) “ what we say of children 
in the first degree of descent, may likewise be applied to those 
of the second or third degree; that is, to a man’s grand-chil- 
dren; for it is the duty of the remote parent, as the remote 
cause of their existence, to make their life easy and comfort- 
able, and to show them all the kindness in his power.” 

While we disclaim, then, all intention of making a will for 
Mr. Smith or any other one else, we will, God and the law 
helping us, do all we can in this and every other case, to give 
that direction to property which is agreeable to the best feel- 
ings, affections and reasons of mankind. 





No. 48.—Marxk Pui.urrs and another, plaintiffs in error, vs 
J. PuILuips and others. 


[1.] A testator gave all of his property to his wife for life, and then his will 
was as follows: “and after her death, the property bequeathed to ber is 
to become the property of my well beloved children, as follows, to-wit: 
unto my beloved son Sherwood, I give and bequeath two certain named 
negroes, Poll and Moll,” &c.: J/eld, that Sherwood’s remainder in these 
negroes vested in him at the time of the testator’s death. 


In Equity, in Montgomery Superior Court. Decision on 
demurrer, by Judge Hout, April Term, 1855. 
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Rial B. Phillips, by his will, gave all of his property, real 
and personal, to his wife, during her natural life; ‘and after 
her death, the property bequeathed to her is to become the 
property of my well beloved children, as follows, to-wit: un- 
to my well beloved son Sherwood, I give and bequeath two cer- 
tain negroes, named Poll and Moll.” Similar clauses dis- 
posed of the other negroes to other children. The residuary 
clause gave and bequeathed all his personal property and 
lands to his four sons, to be equally divided between them. 

Testator died in 1834; his widow died in 1853. In the 
meantime, several of the negroes had increase. Mark and 
Micajah Phillips, two of the sons, filed their bill, claiming 
that the increase passed under the residuary clause, and did 
not go to the remainder-men. Upon demurrer, the Court 
dismissed the bill, and this decision is assigned as error. 


W. B. GauLpEN, for plaintiffs in error. 
SHEWMAKE, for defendants in error. 
By the Court.—BeEnninG, J. delivering the opinion. 


[1.] The question in this case depends upon the question, 
whether the remainders vested in the remainder-men, at the 
death of the testator? If they did, it was not disputed that 
the ‘increase’ of the remainder-negroes went with those 
negroes; and so, could not pass under the residuary clause. 
This was the clause under which the complainants claimed. 

In Boraston’s case, which, in principle, was not unlike this, 
the decision was, that the remainder vested at the death of 
the testator. 

That case, as correctly stated in Roper on Legacies, was 
as follows: ‘“ the devise was to a man and his wife for eight 
years ; and after that term, the lands were to remain to the 
executors of the devisor, until such time as Hugh Boraston 
should accomplish his full age of twenty-one—the mesne pro- 
fits to be employed by the executors towards the perform- 
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ance of the testator’s will; and when the legatee should at- 
tain twenty-one, then that he should enjoy the estate to him 
and his heirs. Hugh Boraston died under twenty-one, and 
the Court of King’s Bench determined that the remainder 
vested in him at the death of the devisor, with a postpone- 
ment of the enjoyment until Hugh completed the age of 
twenty-one.” (1 Rop. Leg. 393. 3 Coke, 19.) 

This case has been followed by a great number of others, 
which may be found stated in 1 Rop. Leg. 393, et seq.; 
Jarm. Wills, 734, et seq.; Cruise’s Dig. Tit. X VI. Remain- 
der, ch. 1, 8. T5, et seq. 

See, too, Holcombe vs. Tuffts and another, (T Ga. R. 535.) 

We think, therefore, that the remainders in this case were 
remainders which vested in the remainder-men at the death 
of the testator. 

Consequently, we must affirm the judgment of the Court 
below. 
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CASES 


ARGUED AND DETERMINED 





IN THE 


SUPREME COURT OF THE STATE OF GEORGLA, 





AT MACON, 
JANUARY TERM, 1856. 


Present—JOSEPH H. LUMPKIN, ) 
HENRY L. BENNING, } Judges. 
CHAS. J. McDONALD. 





No. 49-—Tuomas SwEaRINGEN, plaintiff in error, vs. NANCY 
SWEARINGEN, defendant in error. 


[1.] To entitle the plaintiff in divorce to temporary alimony, two things. are 
necessary—marriage and the pendency of a suit; and upon the application 
for an allowance, should the bona fides of the proceeding be questioned, it 
is for the Court to decide, in the first instance, the matter. 

[2.] The Court, in its inquiry as to the authority to sue, will not be restric- 
ted to strictly legal testimony ; but may satisfy its conscience by the state- 
ments of even interested persons. 

[3.] This Court will not control the discretion of the Circuit Court in allow- 
ing temporary alimony, unless it has been flagrantly abused. 

[4.] Temporary alimony may be granted so as to relate back to the com- 
mencement of the suit. 

[5.] The defendant may plead and prove on the trial, that the libel was 
brought by others, without the knowledge or consent of the wife, under- 
standingly given; and it will constitute a good bar to the recovery, 
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Application for temporary alimony, in Baker Superior 
Court. Decision by Judge Perxins, November Term, 1855. 


Thomas Swearingen alleged, in reply to a motion for ali- 
mony, that the libel for divorce was filed without the knowl- 
edge or consent of the libellant. An issue was joined 
on this allegation. Defendant demanded a Jury to try the 
same, which being refused, is assigned as error. Libellant 
offered as witnesses, two of the sons-in-law of the parties ; 
objection, that they were interested ; over-ruled by the Court, 
and assigned as error. 

It was proved that libellant was old and afflicted with 
chronic rheumatism ; that it required a considerable quantity 
of morphine for her comfort; that defendant was worth about 
$15000. Thomas Swearingen, a married son, on oath, offer- 
ed to board, &c. libellant for $20 per month. The Court 
allowed her $40 per month for alimony, and $250 for Coun- 
sel fees. 

This is assigned as erroneous, on the ground that it was 
excessive. 


Bowen, for plaintiff in error. 
Warren & Warren, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] The first error assigned is, that the fact should have 
been submitted to a Jury, to find as to whether or not this 
action was brought by the plaintiff? 

To entitle the libellant to temporary alimony, two things 
are necessary: marriage anda suit for divorce. Ordinarily, 
no inquiry is made as to the authority of Counsel to bring the 
action. Attorneys are sworn officers of the Court; and as 
such, amenable for professional misconduct. Their charac- 
ter is usually a sufficient guaranty that they are not barra- 
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tors. But some suspicion having been cast upon the bona 
jides of this proceeding, we directed, when this case was up 
before, that some preliminary inquiry should be made upon 
this subject. We are satisfied, however, that upon a motion 
for temporary alimony, that it is competent for the Court to 
decide the matter, so far, at least, as to enable it to award 
an appropriation. To make up an issue to be submitted to 
and passed upon by a Jury, would require funds to employ 
professional aid, which the feme covert does not possess. 
It would defeat the very end for which this application is 
made. 

[2.] Were the Knowles’s, the sons-in-law of the parties, 
competent to testify? We concede that they are interested 
in the event of this litigation; for if the suit is successful, the 
law is imperative, that the Jury shall give the property to the 
children, unless they see fit to appropriate a part of it to one 
or both of the parents. (Cobb’s Digest, 225.) Still, we hold, 
there was no impropriety in the Court’s taking the statements 
of these witnesses as it might have done of the wife herself, 
to show that this was her suit. 

[3.] Was the allowance excessive? It must be admitted 
that it was pretty liberal, considering the income of the hus- 
band. Yet, it is not so flagrantly extravagant as to compel 
us to control the discretion of the Judge who granted it. 

[4.] Was it error in the Court to make the allowance of 
alimony, to relate back to the commencement of the suit? 
We see no objection to this. It is usual and proper in such 
cases. 

[5.] In conclusion, we say that it is the privilege of the 
defendant to plead in bar of the plaintiff's rigkt to recover, 
that this libel has been prosecuted at the instance of the chil- 
dren, or a portion of them, without the consent and against 
the wish of the wife. And upon that issue, disinterested tes- 
timony alone should be received. If Mrs. Swearingen is un- 
able to be brought to Court, and it is inconvenient for the 
presiding Judge to examine her personally, he should ap- 
point two or more fit and proper persons, whose character are 
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above suspicion, and who stand indifferent toward the parties, 
to ascertain and report to the Court and Jury, whether or 
not the wife desires to be totally divorced from her husband ? 
And should it be clearly established that she does, with a 
full understanding of the consequences, Counsel will take 
pleasure, no doubt, so to shape the verdict as to do equal 
justice to parents and children, in the disposition of the pro- 
perty. The defendant may not be without fault;, never- 
theless, in the severe and long protracted affliction of his 
wife, he has been visited by a great misfortune. He should 
not be stripped of the earnings of his labor for life, and turn- 
ed out penniless upon the world, in his old age. I speak as 
@ man. 





No. 50.—Drury Porter, plaintiff in error, vs. ELisau 
Pierce, defendant in error. 


[1.] To a Sheriff who fails to execute a ca. sa. it is no excuse that the de- 
fendant in ca. sa. has been already arrested under anotner ca. sa. and has 
given a bond, &c. for his appearance, to take the benefit of the Honest 
Debtors’ Act. 


Rule vs. Sheriff, in Baker Superior Court. Decided by 
Judge Perkins, November Term, 1855. 


This rule was taken against the Sheriff, to show cause why 
he had not arrested James D. Hampton, under a ea. sa. in 
favor of Drury Porter. The Sheriff responded that Hamp- 
ton had been previously arrested under another ca. sa. and 
hed given bond for his appearance at Baker Superior Court, 
to take the benefit of the Honest Debtors’ Act, and that the 
plaintiff in the second ca. sa. had been notified as a creditor. 
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The Court discharged the rule, and this decision is assign- 
ed as error. 


Lyon, for plaintiff in error. 


SrrozieEr, for defendant in error. 
By the Court.—BENNING, J. delivering the opinion. 


[1.] The question is, whether it is an excuse to a Sheriff 
for the failure to execute aca. sa. that he has already exe- 
cuted another ca. sa. against the same defendant, but in fa- 
vor of another plaintiff, and that on executing that ca. sa. the 
defendant gave him a bond to appear at Court and take the 
benefit of the Honest Debtors’ Act, and notified the plaintiff 
in the non-executed ca. sa. of his intention to take the bene- 
fit of the Act. 

And we think that it is not. The plain command which 
a ca. sa. gives to a Sheriff is, that he arrest the defendant in 
the ca. sa. It is his duty to obey this command, if he can. 
That the defendant has been arrested under one ca. sa. and 
has given a bond to appear in Court and take the benefft of 
the Honest Debtors’ Act, under that arrest, does not exempt 
him from arrest under another ca. sa. 

And reasons are obvious, why it ought not to exempt him. 
The arresting creditor may compromise or abandon his suit. 
Ifhe does either, of what use to any other creditor, would be 
the notice ? 

And property may come to the hands of the debtor, after 
he has been arrested and has filed his schedule. A new ar- 
rest would compel him to put this property in the new sched- 
ule which, by a new arrest, he would have to file. Thas, the 
existence of such property, would be found out. 

There is no question made in this case, as to what degree 
of punishment the Court ought to inflict on a Sheriff for fail- 
ing to arrest a person who is insolvent; whether it ought to 
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make him pay the debt, or less than the debt, or ought to im- 
prison him? And of course no such question is decided. 

In Howard vs. Crawford, Gov. (15 Ga. 422,) the case 
was an action on the Sheriff's bond against the sureties. And 
the decision of this Court amounted to this: that the meas- 
ure of damages was what would be compensation for the real 
injury, or rather loss, sustained by the creditor. 

We think this case was one in which the rule ought to have 
been made absolute against the Sheriff; and then, that he 
should not have been discharged from the contempt until he 
had been made to suffer punishment to some extent. 





No. 51.—Cuarues W. Horn, administrator, &c. plaintiff in 
error, vs. Francis THomas, administrator, &c. defendant 
in error. 


[1.] Where the allegations which constitute the gravamen of the bill are an- 
swered vaguely and indefinitely, the injunction will not be dissolved. 


[2.] Where, from the whole pleadings in the case, the Court is satisfied that 
all the facts which are necessary to a proper understanding and decision 
of the cause are not out, the injunction will be retained till the hearing. 


Motion to dissolve injunction, in Dougherty Superior 
Court, decision by Judge PERKINS, December 1st, 1855. 


Charles W. Horn, as administrator of Wm. L. Hampton, 
deceased, filed a bill against Francis Thomas, as administra- 
tor of John M. Hampton and Andrew Y. Hampton, charging 
as follows : 

That on 12th January, 1849, Andrew Y. Hampton, as 
principal, and Wm. L. Hampton, as surety, made and deliv- 
ered to F’, Thomas, as administrator of John M. Hampton, 
fifty-four promissory notes, amounting to $1588 65, being 
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given for the purchase of property at the sale of said admin- 
istrator ; that subsequently, in November, 1854, Andrew Y. 
Hampton recovered of Thomas, as administrator, a decree 
for $2500, with interest from Ist April, 1841; that at no 
time did said administrator attempt to plead these notes as a 
set-off to this claim, but that there was a private understand- 
ing between these litigants, that the notes were not to be 
pressed till the termination of this case. When the decree 
was obtained, instead of paying off the same pro tanto with 
these notes, the said Thomas, as administrator, turned over 
to Andrew Y. Hampton a large amount of choses in action, 
in discharge of the decree, which arrangement complainant 
charged was a discharge of his intestate as surety. Among 
the assets turned over to pay this decree, was a note on Mrs. 
Ann Jane Hampton, now Mrs. Lunday, for $5.000; that 
Andrew Y. Hampton received from Robert Lunday, in part 
payment of this note, a fi. fa. in favor of Samuel Yopp against 
John M. Hampton, the intestate of Thomas, as principal, and 
James D. Hampton as security, dated June, 1848, for $1515, 
principal, with interest and cost, which judgment and fi. fa. 
Andrew Y. Hampton now controls against said estate ; that 
it was the oldest lien and of the highest dignity against said 
estate; that the administrator has paid off other debts, of in- 
ferior dignity, to a greater amount than this judgment, and 
that this judgment is a good set-off against these notes; that 
the said Francis Thomas, in his individual right, in June, 
1855, commenced suit against complainant as the administra- 
tor of Wm. L. Hampton, upon all of these notes, which suits 
were still pending; that Andrew Y. Hampton is now wholly 
and totally insolvent. The prayer was for an injunction and 
a set-off of the judgment against these notes, and a release of 
complainant’s intestate as surety. 


The answer of Francis Thomas admitted the taking of the 
notes and the decree recovered by Andrew Y. Hampton; 
also, the turning over of assets to pay the same, especially 
the note of Mrs. Ann Jane Hampton, but utterly denied that 
there was ever any agreement for indulgence or delay in 
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suing on the fifty-four notes. Defendant did not plead these 
notes as a set-off, because there was no mutuality in the debts; 
nor were these notes the property of the estate at the time of 
the rendition of the decree, defendant having paid off debts 
of the estate more than equal to this amount, and more than 
the assets which have come into hishands. Defendant denied 
paying debts of inferior dignity, but insisted the debts paid 
were for trust funds, and stood on a higher ground than the 
fi. fa. and judgment alluded to; others were costs and law- 
yer’s fees, for defending the estate. Defendant insisted that 
Andrew Y. Hampton was not the owner of the fi. fa. but had 
transferred the same to one Sheftall, and that he was not 
aware of his insolvency when the Equity suit was pending. 
On the coming in of this answer, on motion, the Court dis- 
solved the injunction. This decision is assigned as error. 


Srrozier & SiaveuteEr, for plaintiff. 
Lyon, for defendant. 
By the Court.—Lumpk1n, J. delivering the opinion. 


[1.] Upon the whole, we are inclined to the opinion, and 
80 adjudicate, that it is better that the injunction should be: 
retained till the hearing. 

The gravamen of the bill, is the mal-administration of the 
assets of John Hampton’s estate, by Francis Thomas. The 
denial of this charge is not fully made by the answer. It 
was in the power of the defendant to have stated, more defi- 
nitely, what debts were paid and the grade of each; what 
amount of the debts, and which inventoried as due the intes- 
tate, were lost and uncollectable by reason of sets-off, pay- 
ment, &c. The answer is too vague, general and indefinite, 


in these and other respects. 

If the judgment transferred by Lunday to Andrew Hamp- 
ton, ought to have been satisfied out of the estate, in Equity 
as well as at Law, it is still due, and should be allowed te 
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set-off the notes sued on; for Andrew Hampton holds this 
demand through his sister, to whom it was owing, and who 
cannot be affected by the proceedings in the Equity cause 
between Andrew Hampton and Francis Thomas. 

[2.] There are facts in this case which require explana- 
tion. No satisfactury reason is assigned why these notes were 
not collected sooner. Suppose they had, as it is argued, be- 
come the private property of Thomas, on account of his ad- 
vances in behalf of the estate of his deceased brother, is that 
a good excuse why they were not retained out of the $5.000 
turned over by Thomas to Hampton? According to the 
usual dealings and course of business between men, it is not. 
Why is it that Andrew Hampton took the judgment from his 
sister’s husband against his brother John, in part payment of 
her note, which was the same as cash, if it was not under- 
stood by all the parties that the judgment was good? For 
what purpose did he take this judgment at all, if not to rebut 
against his notes ? 

The fact that the amount of this judgment was thus taken 
as cash by Andrew Hampton; that no effort Was made to 
coerce its payment; that it corresponds, in size, with the 
notes upon which he is sued as principal, and the estate of 
his dead brother as security, is suggestive of doubts as to the 
bona fides of this proceeding, to say the least of it, and to 
create a strong suspicion that the whole of this case is not 
out. After waiting so patiently for s¢z years, the creditor 
can hardly complain of a little longer delay; whereas, An- 
drew Hampton being insolvent, the dissolution of the injunction 
might work irreparable detriment to the security. 

The position was assumed by Counsel for Horn, that ad- 
mitting that Thomas had paid judgment debts of his intes- 
tate with his own money, he is not thereby subrogated to the 
dignity of the debts so discharged, but becomes a simple con- 
tract creditor only for the amount so discharged. Of neces- 
sity, this must be wrong; for in accounting with the admin- 
istrator for his disbursement of the assets, you must, of 
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course, look to the grade of the debts which he has paid; 
and if he has complied with the Statute, as to priority of 
payments, he will be protected, of course. 





No. 52.—N. W. Coxiier and others, plaintiffs in error, 
vg. EZEKIEL STODDARD, defendant in error. 


[1.] Nothing but a breach of oficial duty, is a breach of a Sheriff's bond. 


- Debt. Baker Superior Court. ‘Tried before Judge Prr- 
K1Ins, November Term, 1855. 


This was an action upon a Sheriff's bond, for failure to 
make the money upon a fi. fa. in favor of E. B. Stoddard vs. 
Wilson & Mathis. Upon the trial, the following letter was 
given in evidence: 


KNOXVILLE, GA. Jan. 10th, 1841. 
Dear Sir: 

We have received Five Hundred and Thirty Dollars 
of the executions, Ezekiel B. Stoddard vs. Wilson & Mathis, 
and we give Thomas Howard of your county control of the 
execution. We will be obliged to you if you will make a 
calculation of the balance due on the executions, of principal 
and interest, protest fees and costs, and take Mr. Howard’s 
note, payable by first day of January next, and keep it till 
we see you. We will satisfy you for your trouble and see 
your cost paid when we meet with you. 

Respectfully, MACON & MAY, 
Ropert Harpe, Plaintiff’s Attorney. 

Sheriff of Baker. 
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Defendant’s Counsel requested the Court to charge, among 
other things— 

That if Hardie undertook the performance of any duty 
outside of his office, his failure to comply with his underta- 
king, does not make his securities liable on his bond; and 
instructions from plaintiff to perform duties not incumbent on 
him as Sheriff, may or may not be obeyed; but a failure to 
obey will not make him liable. 

The Court declined so to charge, but did charge as fol- 
lows : 

That Macon & May’s letter was a letter of instructions ; and 
if they were satisfied that Hardie took Howard’s note and 
turned it over to plaintiff's Attorney, then the sureties were 
discharged ; otherwise, they were not, and that the onus was 
on the defendants to show this fact. 

To this charge and refusal to charge, defendants excep- 
ted. Other exceptions were filed, but these controlled the 
case. 


MoraGav, for plaintiffs in error. 
Lyon & Cuark, for defendant in error. 
By the Court.—Brnnine, J. delivering the opinion. 


[1.] Was the charge right ? 

The condition of a Sheriff's bond is, that he shall per- 
form the duties which belong to his office of Sheriff. Noth- 
ing is a breach of this condition, except a failure by him to 
perform some one or more of these official duties. 

With respect to a fi. fa. placed in the Sheriff’s hands, his 
official duty is to do what the fi. fa. commands him to do, and 
that only, viz: to collect the money which the fi. fu. re- 
quires him to collect, and in the manner which the fi. fa. 
specifies. To act as agent for the plaintiff in the transfer of 
the fi. fa. to some third person, is what the fi. fa. does not 
command him to do. If, therefore, he undertakes to do that 
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and fails to keep his undertaking, it is no breach of his offi- 
cial bond. 

But although this is the duty of a Sheriff, with respect to 
a fi. fa. put in his hands, yet, if the Attorneys for the plain- 
tiff in fi. fa. tell him that they have given the control of the 
fi. fa. to another person than the plaintiff in it, and that they 
will thank him to compute the amount due on the fi. fa. and 
take that person’s note for it, this amounts to instructions to 
the Sheriff to desist from executing the fi. fa. It amounts, 
at least, to saying to him to do nothing with the fi. fa. for 
the plaintiff in it, until he receives further instructions. 

If, therefore, the Sheriff, after receiving such instructions, 
desist from executing the fi. fa. he does not violate his official 
duty. | 
_ Consequently, such desisting is no breach of the bond of 
him and his sureties. 

If, however, the Sheriff gets a countermand of the instruc- 
tions, to desist from executing the fi. fa. it of course becomes 
his duty, at once, to resume executing it. 

If these positions are correct, as we think they are, the 
charge of the Court was not right; for that charge made the 
exemption from liability, on the part of the sureties, depend 
on whether the Sheriff had, as requested by the plaintiffs’ 
Attorneys, taken Howard’s note; i. e. on whether the Sher- 
iff had helped to negotiate the fi. fa. to Howard. It was no 
part of the Sheriff’s official duty to help do this. 

We think the charge should rather have been, that the 
letter of the Attorneys for the plaintiffs in fi. fa. amounted to 
instructions to the Sheriff to desist from executing the fi. fa. 
for the benefit of the plaintiff in fi. fa.; and that the Sheriff 
was not bound to resume the work of executing it until those 
instructions had been withdrawn ;*and that whether the in- 
structions had been withdrawn or not, was a question to be 
decided by the Jury from the evidence. 

We think, therefore, that a new tria! ought to be granted, 
and granted on this ground, vize that the charge of the Court 
was not right. 
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And this is the ground on which two of the Court, Judge 
LuMPKIN and myself, put the judgment granting a new trial 
in this case, when it was up before. The Court was unani- 
mous in that judgment, but Judge Srarne’s reason for think- 
ing the judgment right was, that the evidence did not author- 
ize the verdict; the reason of the other two members of the 
Court was, that the charge to the Jury was wrong. (See 17 
Ga. 228.) 

2d. As to the ground in the motion for a new trial, that 
the verdict was contrary to the evidence, we merely say, that 
in our opinion, there was evidence on both sides of the case. 
The main question in the case was, whether the Sheriff had, 
after receiving the letter of the Attorneys for the plaintiffs, 
been ordered by them to resume the work of executing the fi. 
Jfa.; and there were facts in proof from which the Jury might, 
on this question, make opposite inferences. 





No. 53.—WILLIAM CALLAWAY, administrator of W. P. Gam- 
mage, plaintiff in error, vs. Jones & QUATTLEBUM, defend- 
ants in error. 


{1.] Where the answer to a charge in a bill is a mere matter of opinion, a 
denial, founded upon belief only, does not swear off the equity, so as to 
entitle the defendant to a dissolution of the injunction. 


{2.] A general warranty of soundness may cover even patent defects. 


[3] Where the Court gets jurisdiction of the person or property of a non-res- 
* ident, it will retain it to administer justice to its own citizens, and will not 
send them to aforeign jurisdiction to seck relief. 


In Equity, in Sumpter Superior Court. Decision by Judge 
Perkins, August Term, 1855. 


This bill was filed by William P. Gammage, in his lifetime, 
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alleging that Jones & Quattlebum, in December, 1850, sold 
to complainant two negroes—Tenah and Rachel, for the sum 
of $1100, and gave a written warranty of soundness; that 
complainant gave them a mortgage upon the negroes for the 
purchase money, and has paid them a portion of the same ; 
that they had foreclosed the mortgage for the balance, $675, 
besides interest, and were proceeding with the fi. fa.; that 
both of the negroes were unsound, Tenah having a disease of 
the womb, and Rachel having a defect in one of her eyes; 
and that the amount already paid was the full value of the 
negroes; that defendants resided in the State of South Caro- 
lina. The prayer was for an injunction. 

The defendants’ answer denied that Tenah had any disease 
of the womb, or was unsound—admitted the defect in Ra- 
chel’s eye, but insisted it was a patent defect, and not cov- 
ered by the warranty. 

The Court, on motion, dissolved the injunction, and this 
decision is assigned as error. 


Brown & Browy, for plaintiff in error. 


MILuerR & Hatt, for defendants in error. 


By the Court.—LuMPKIN, J. delivering the opinion. 


The judgment of this Court is, that the injunction -in this 
case should not have been dissolved, the answer not having 
sworn off the equity of the bill. 

[1.] As to the womb disease alleged to have existed in oné 
of the women at the time of the sale, the denial is, and of ne- 
cessity must be,~a mere matter of opinion—no disease is more 
subtle; none effects the whole system so completely; and 
consequently, none is more difficult to detect. And as to the 
the defect in the eye, of the other woman, while the fact is 
admitted, it is insisted, that the blemish was obvious, and was 
not, therefore, covered by ‘the general warranty of sound- 
ness. 
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[2.] That there are numerous elementary dicta, as well ag 
reported cases, in favor of this proposition, we do not dispute. 
We believe, however, that principle and the weight of au- 
thority, are the other way. (1 Parson’s on Contracts, 459, 
note.) A purchaser chooses to rely upon the warranty of 
the vendor, rather than his own judgment; and if so, he 
should have the benefit of the protection which it gives him. 
-, [8.] But it is argued, that the vendee has ample remedy 
at Law, by following the vendor to South Carolina. But the 
doctrine is, that when the Courts get jurisdiction of the per- 
son or property of non-residents, they will retain it, to ad- 
minister justice to its own citizens, and not send them toa 
foreign jurisdiction to seek redress; and this not considered 
a violation of the comity of States. And if this be true gen- 
erally, how much more strongly does it apply in the present 
case? Who would venture to assail one of the clan of the Quat- 
tlebums of historical notoriety in our chivalric sister State, 
with the significant device on her eschutcheon, animis opibus- 
que parati. 





No. 54.—Sraporn Jones and WILLIAM ALForD, plaintiffs in 
error, vs, PauL E. Tarver, defendant in error. 


[1.] Where a deed is executed under a power of Attorney, a mere mis-recital 
of the power in the deed, is no objection to the latter, if it appears that 
power was sufficient to authorize the execution of such a deed. 

[2.] The Statute does not prescribe the form of the Sheriff’s return of ser- 
vice; and when the return does not show that the service was not legal, it 
will be presumed to be fair and legal. 

[3.] The Act of 1823, usually known as the Dormant Judgment Act, does 
not apply to judgments obtained prior to the 19th December, 1822. 

[4.] The decisions of a Court of competent jurisdiction, as to the matter be- 
fore it, are to be presumed to be well founded and its judgments regular. 
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[5.] Evidence pertinent to the issue in the Court below, is admissible. 


[6.] Under the evidence in this case, it was not error in the Court to charge- 
the Jury, that if they should be satisfied, from the evidence, &c. that the: 
lessor of the plaintiff was dead, they should find for the defendant. 


Ejectment, in Dougherty Superior Court. Tried before 
Judge Perkins, November Term, 1855. 


On the trial of this case, the defendant below, Paul E. 
Tarver, offered in evidence a deed from one John G. Cole- 
man to T. J. Johnson, executed by Thomas Coleman, as At- 
torney in fact, which deed recited that Thomas Coleman was 
appointed Attorney in fact, to execute a deed to Johnson. 
He also offered letters of Attorney from John G. Coleman to 
Thomas Coleman, giving general power to sell and convey 
this lot of land. To these papers plaintiff objected, on the 
ground that the general letters did not sustain the deed. 
The Court over-ruled the objection, and plaintiff excepted. 

The defendant then offered in evidence a deed from Gun- 
nerson, Sheriff of Baker County, to John G. Coleman, and an 
exemplification of the record of a judgment in Hancock Su- 
perior Court, in favor of Johnson vs. Gore & Alford (the 
drawer and lessor of plaintiff.) Also, a fi. fa. purporting to 
be an established copy, and the order establishing the same. 

To these papers plaintiffs’ Counsel objected— 

1st. Because the exemplification showed that no legal ser- 
vice had ever been made on the defendant. 

(On this point the entry by the Sheriff was, “Copies left 
at the house of defendant.’’) 

2d. Because the said judgment and execution was dor- 
mant. 

(On this point, the judgment was rendered in 1820. The 
copy fi. fa. was established in 1845, without any entries ex- 
cept “nulla bona,” in 1820. The levy on the land was in 
1846.) 

3d. The judgment was presumptively paid off, from the 
lapse of twenty years. 
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4th. Presumption of satisfaction of the fi. fa. from lapse of 


time. 

5th. This presumption could be rebutted only by regular 
proceeding by sez. fa. 

6th. The fi. fa. was illegal and void, being an alias fi. fa. 
which the Court had tio right to issue. 

(On this point the order showed that this second fi. fa. was 
issued in lieu of the original, which was lost.) 

7th. The order for issuing this fi. fa. was void, because the 
Court had no authority to issue a second fi. fa. and because 
notice was not given to defendants in fi. fa. and because the 
record showed there was no evidence of loss of original, but 
the affidavit of the party. 

8th. Because the Sheriff’s sale under this void fi. fa. was 
itself null and void. 

The Court over-ruled all of the objections, and admitted 
the evidence. To this decision plaintiffs excepted. 

Defendants then offered in evidence the testimony of sun- 
dry witnesses, to show that William Alford, one of the les- 
sors of plaintiff, (and the only one in whom they proved title,) 
had been absent from Hancock County, (where he formerly 
resided,) and had not been heard from for twenty or twenty- 
five years, and was insolvent when he left. Plaintiff objected 
to this testimony as irrelevant. The Court admitted it, and 
plaintiff excepted. 

The Court charged the Jury, that if they were satisfied, 
from the evidence, that plaintiff, Alford, was dead, then they 
must find for defendant. To this charge plaintiffs excepted. 

On these exceptions error is assigned. 


Judge Bennine, being related to one of the parties, did 
not preside in this case. 


R. F. Lyon, for plaintifis. 


Vason ; Bower, for defendant. 
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By the Court.—McDona.p, J. delivering the opinion. 


This was an action of ejectment for the recovery of a 
tract of land lying in the County of Baker. After the plain- 
tiff had closed his case, the defendant offered in evidence, as 
one of his muniments of title, a power of Attorney executed’ 
by John G. Coleman to Thomas Coleman, dated 18th day of 
December, 1850, authorizing him to sell and convey the land 
in controversy, and a deed, reciting a power of Attorney, of 
same date, executed by Thomas Coleman, as agent of Jonn 
G. Coleman, to Thomas J. Johnson, conveying the same land. 
The deed bears date 10th January, 1850, and recites, fur- 
ther, that the power of Attorney authorized the agent to con- 
vey to Thomas J. Johnson. Both power of Attorney and 
deed, were objected to, on the ground that the power of At- 
torney offered in evidence was a general one, and that recited 
in the deed was a special one. The objection was over-ruled, 
and this ruling of the Court is made the first ground of ex- 
ception. 

[1.] There was, no doubt, a mis-recital of the terms of the 
power in the deed. But the date of the power and the date 
stated in the recital, are the same. A power to sell and 
convey, generally, is a good power to convey to Johnson ; or 
rather, the conveyance to Johnson is a good execution of the 
power to sell and convey, generally. The recital of the au- 
thority is no part of the deed. The power of Attorney: of- 
fered in evidence, was made in Hancock County; and it is 
recited in the deed to have been made in Hancock County. 
The objection was properly over-ruled. 

The defendant next offered in evidence a deed from the 
Sheriff of the County of Baker, conveying the land under a 
sale, as the property of William Alford; and with it, he ten- 
dered an exemplification from the records of Hancock Supe- 
rior Court, showing the judgment and the entire proceedings 
of the Court prior thereto, together with the copy fi. fa. un- 
der which the land was sold, established at October Term, 
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1845, of said Court, in lieu of the original, which had been 
lost, and the order of the Court directing it to be issued. The 
plaintiffs’ Counsel objected to the evidence on several grounds. 

[2.] The objection to the legality of the service cf the dec- 
laration on the defendants, cannot be sustained. The Stat- 
ute defines what shall be a good service of process, but pre- 
scribes no form for the Sheriff’s return of service. The Sher- 
iff’s return shows that he had left copies ‘at the house of 
the defendants.” 

He is a sworn officer, and it will not be presumed that, 
contrary to his duty, he left copies at house of defendants, 
not their notorious places of abode. The presumption of law 
is in favor of a fair and legal service. 

[3.] The judgment and execution were not dormant. The 
Dormant Judgment Act does not apply to judgments obtain- 
ed prior to the 19th December, 1822. This judgment was 
rendered on the 15th April, 1820. 

If it was dormant, then it must have been by the operation 
of some law before the Act of 1823. According to the prac- 
tice as it is understood to have prevailed in Georgia, prior to 
the year 1812, if an execution was not sued out within a 
year and a.day from the signing of the judgment, and there 
was no sufficient cause for the delay, the judgment must have 
‘been revived by scire facias before an execution could issue. 
The rule in England, however, was different when an execu- 
tion had been issued ; for if the writ of execution was issued, 
but not executed within the year anda day, but returned 
withmh the year, continuances might have been entered upon 
the roll, from term to term, to the time of the execution, 
which might have been at any time after the year, and as 
good as if the judgment had been revived by scire factas. 
(1 Seller’s Prac. 515.) 

This last mentioned rule, in regard to executions, was abol- 
ished by the Judiciary Act of 1799, re-enacted in 1811. 
(Cobb’s New Digest, 510.) That Act declares, that “crecu- 
tions shall be of full force until satisfied, without the same be- 
ing obliged to be renewed on the Court roll, from year to, 
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year, as theretofore practiced.’’ The judgment in this case, 
was entered up on the 15th April, 1820, and the execution 
was returned “nulla bona,” on the 20th of August of the 
same year. Hence, the execution not being subject to the 
Act of 1823, and not having been satisfied, was of full force. 
It is insisted that the judgment was dormant. _ The Judicia- 
ry Act of 1798, being silent in respect to judgments on which 
no execution should issue, it was held, as hereinbefore sta- 
ted, that after a year and a day, they must be revived by 
scire facias, before an exccution could be issued on them. 

This construction of that Statute led to the Act of 1812, 
which declares, that no part of the Judiciary Laws of this 
State shall be so construed as to require the renewal of any 
judgment as heretofore practiced, or in any other manner 
whatever. Hence, all judgments to which the provisions of 
the Act of 1823 do not apply, must be good and valid indef- 
initely, unless satisfied. Ifthe renewal of a judgment can- 
not be required “in any manner whatever,” no laches can 
be imputed to the plaintiff for failing to renew. 

It is due to my learned brother (LUMPKIN) who presides 
with me in this case, to say, that while he does not dissent 
from the views here presented, he has some doubts in regard 
to them. 

[4.] I proceed, now, however, to a reason for admitting 
the evidence in which we fully concur. The whole of the 
matters which constitute the grounds of the plaintiffs’ objec- 
tion to the execution and judgment as evidence, have been 
adjudicated by the Superior Court of Hancock County. .The 
original cause was tried then, and at October Term, 1845, 
the writ of fier? facias, under which the land was sold, was 
ordered to be issued, in lieu of one that had been lost. The 
Court was one of competent jurisdiction, and its decisions 
are to be presumed to be well founded, and its judgment reg- 
ular. These reasons apply to and dispose of all the objec- 
tions to the admissibility of the exemplification as evidence, 
and also of the deed which depended on them. 

[5.] The testimony of the witnesses objected to, was pro- 
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perly received. It was pertinent to the issue presented in the 
argument in the Court below, though not necessary, perhaps, 
under the view we have taken of the law. It certainly ten- 
ded to repel the presumption of the payment of the execu- 
tion, and to establish the insolvency and presumptive death 
of the lessor of the plaintiff, whose title to the land had been 
sold by the Sheriff, and which was the only title submitted 
by the plaintiff to the Jury. 

[6.] The charge of the Court in regard to the death of the 
lessor of the plaintiff, was right. According to the date of 
the demise, in the declaration, the legal presumption of his 
death arose before that time; and though the lease is a fic- 
tion, it must be alleged to have been made by a person in 
esse, capable of making a lease. In many of the States, the 
death of the lessor of the plaintiff, pending the action, abates 
the suit; and although it seems not to have that effect in 
England, yet, the Jand cannot be recovered after his death, 
but the costs only; and a trial merely for the costs, under 
these circumstances, is unknown, in practise, there. The 
judgment of the Court below is affirmed. 





No. 55.—Josepi Wuite and another, plaintiffs in error, vs. 
WitiraM J; DINKINS and others, defendants in error. 


[1.] It is error to refuse to defendant the privilege of cross-examining the 
plaintiff's witness, as to the facts which would, if proven, defeat the ac- 
tion; nor is the crror cured because the witness is subsequently introduced 
by the defendant and cxamined as.to those facts. 

[2.] Where the defendant in trover relies upon two separate and distinct 
grounds of defence, and the Court, by its charge, submits the case to the 
Jury upon one of them only, and in such a way as to exclude, entirely, the 
other from their cossideration, it is an error for which a new trial will be 


granted. 
[3.] A trustee may sell the property of his ces{ui que trust, to defray the. ex- 
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penses of litigation to protect the trust estate: a fortiori may such sale be 
ordered Dy the Chancellor, where the cestui que trusts are infants. 


[4.] If the defendant in trover relies, amongst other things, upon paramount 
outstanding title in another, the acts and declarations of the third person, 
disclaiming title in himself and acquiescing in the plaintiff's title, are ad- 
missible in evidence. 


Trover, in Sumter Superior Court. Tried before Judge 
Perkins, August Term, 1855. 


William J. Dinkins and others, the children of Elizabeth 
Dinkins, brought trover against the plaintiffs in error, for a 
negro man Lev or Levi. They claimed under a deed of trust, 
made 8th May, 1827, by Wm. P. Brown, the father of Mrs. 
Dinkins, by which she had a life estate, and these children 
an interest in remainder. The defendants below claimed, by 
virtue of a sale by the Sheriff, under a decree or order of the 
Court, directing the sale of this negro, to pay the fees of the 
Counsel of Mrs. Dinkins, incurred in litigation previously 
pending. They also proved, by Horace Dinkins, the father 
of the plaintiffs below, that the mother of the boy Levi, 
though included in the deed of trust, was his property before 
the deed was made, haying been sent home with his wife in 
1820 or 1821. The plaintiffs below, in rebuttal, offered to’ 
prove, by Wright Brady, the admissions of Horace Dinkins, 
subsequent { the deed, that the negroes were the trust pro- 
perty of his wife. The Court admitted the evidence, and de- 
fendants below excepted. For the same purpose, the Court 
admitted the Sheriff’s advertisement, and also the record of 
a bill in Equity, filed by Horace Dinkins as the next friend 
of his wife, for the appointment of a trustee. To this, also, 
the defendants excepted. 

The Court charged the Jury, among other things, that if 
they believed Horace Dinkins surrendered or yielded his title 
to the negro, and allowed and acquiesced in her being included 
in the deed of trust, they should find for plaintiff.. To this 
charge defendants excepted. 

- On these exceptions error is assigned. 
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Warren; E. R. Browy, for plaintiffs. 
eS 
Stusss & Hitt; McCay, for defendants. 
By the Court.—Lumpx1y, J. delivering the opinion. 


It is very apparent that injustice has been done in this 
case. 

[1.] The defendants rely, first, on the title which they ac- 
quired under the sale ordered by the Court; and secondly, 
they insist that if this is not valid, the paramount title to this 
property is outstanding in Horace Dinkins; and that, con- 
sequently, the plaintiffs in trover cannot recover. 

- The plaintiffs offered James P. Guerry to prove property in 
Wm. P. Brown to Cela, the mother of Lev. The defendants 
proposed to show, by the same witness, upon cross-examina- 
tion, that shortly after the marriage of Horace Dinkins with 
Eliz. Brown, the daughter of Wm. P. Brown, that Cela was sent 
home to her, and that she had remained in possession of Din- 
kins and wife, in Houston County, for many years before the 
deed of trust was executed. Hence, they infer a gift; and 
this is the outstanding title which they set up in Dinkins. 

But the Court disallowed this testimony. Counsel for the 
defendant in error concede that this was wrong, but contend 
that the error was cured, inasmuch as Guerry was subse- 
quently introduced by the defendants in chief, and testified 
to the facts sought to be drawn out upon his cross-examina- 
tion. 

But this will not do. The practical effect of this error 
was, to change the whole line of defence. The cross-exami- 
nation of Guerry would have sent the plaintiffs out of Court, 
had the case stopped there; whereas, by rejecting it the bur- 
den was cast upon the defendants to make out Dinkins’ 
title. 

[2.] But this is not the only nor principal error manifest 
upon this reeord. The charge of the Court, in express terms, 


. 
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excluded from the consideration of the Jury the title of the 
defendants, derived from the sale of Lev, ordered by the 
Court, and on which*they mainly relied, and restricted them 
entirely to Horace Dinkins’ title. ° The Court instructed the 
Jury, that if they believed thatjupon the marriage of Horace 
Dinkins with Elizabeth Brown, or soon thereafter, the father 
sent Cela home with his daughter, without the right to reclaim 
the girl, that by construction of law the title to the girl vest- 
ed in Horace Dinkins, and they should find for the defend- 
ants, unless they believed, from the evidence, that Horace 
Dinkins surrendered the title thus acquired to Cela, and ac- 
quiesced in her being included in the deed of trust from Wm. 
P. Brown to Mrs. Dinkins and her children. In that event, 
the Jury should find the property for the plaintiff. 

Now all this is correct, so far as Dinkin’s title is concerned. 
But what becomes of the title derived from the judicial sale 
to Lev, the son of Cela? Is it not plain, that it was with- 
held altogether, by the charge, from the consideration of the 
Jury? It may be true, that Horace Dinkins lost the title 
acquired by marriage to this property; and yet, the plain- 
tiffs may not be entitled to recover it. It was sold by order 
of the Chancellor, to discharge the debt due to Counsel for 
professional services, alleged to have been rendered the trust 
estate. And if this be so, their title to the negro is perfect, 
notwithstanding it may have been surrendered by Dinkins to 
his father-in-law, which we have no doubt it was competent 
for him to do, provided the rights of creditors or third per- 
sons were not prejudiced thereby. 

[3.] The great question, we apprehend, in this case is, did 
the sale under the order of the Judge divest the title of the 
children who have brought this suit? It is insisted that the 
life estate of Mrs. Dinkins, only, was sold, and that the inter- 
est of the remainder-men was not and could not be impaired. 
This depends upon the object of the bill filed against the for- 
mer trustee and in the prosecution of wkich the professional 
services were rendered; and for the payment of which Lev 
was ordered to be sold. If the benefits of that litigation re- 
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sulted to the children, as well as to the mother; and was 
necessary for the preservation of the corpus of the trust es- 
tate, as well as the income; in that event, the remainder-men 
should defray their proportion of the expense. The original 
bill was given in evidence on the trial, but there is no copy 
in the record. The presumption, of course, is in favor of the 
order if, indeed, it requires any presumption to support it. 
It may well be doubted whether it can be controverted, at 
any rate, so as to affect the title of the purchaser. The. 
Chancellor was, virtute officii, the guardian of these wards ; 
and if the doctrine be true, and we believe it to be incontro- 
vertible, that a trustee, without any authority from the Court, 
may sell trust property to defray the expenses of litigation, 
to protect the trust property, a fortrori, will a sale, ordered 
by the Chancellor himself, in a case which has been conduc- 
ted under his own eye, pass the title to the purchaser. 

[4.] We concur with Counsel for the defendants in error, 
that inasmuch as the defendants below relied on the title 
outstanding in Dinkins, it was competent to give in evidence 
the acts and declarations of Dinkins, showing title out of 
him; at least, up to the time of the judicial sale. And for 
myself, I am not prepared to say that these acts and admis- 
sions should be stopped at that time. That sale is based 
upon the hypothesis of title in the cestui que trust, and not 
in Dinkins; and these declarations are corroborative of the 
fact. The case stands precisely upon the same footing as 
though Dinkins, himself, were to sue for the slave. 


VOL. X1x-37 
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No. 56.—Josuua P. Crosby, administrator, &c. plaintiff in 
error, vs. JoHN C. DEGRAFFENREID, defendant in error. 


[1.] A, to defraud his creditors, transfers his property to B, and dies. His 
administrator files a bill against B, to get possession of the property, that 
he may, with it, pay the creditors: Held, that there is no equity in the bill. 


In Equity, in Dougherty Superior Court. Decision on de- 
murrer, by Judge Perkins, November Term, 1855. 


Joshua P. Crosby, as the administrator of Bartlett C. 
Green, filed his bill against John C. DeGraffenreid, alleging 
that his intestate being sued upon a debt, whose justice he 
denied, turned over to defendant eight promissory notes, 
amounting to $1929,6°,, and took his receipt for them for 
collecting, without specifying the makers’ names or the 
amounts; that he, at the same time, delivered to defendant 
$316 in cash, and took his note therefor; that this whole 
arrangement was made to defeat the collection of this unjust 
debt ; that subsequently, relying on the promises of defend- 
ant to do right, and in furtherance of the same scheme, B. C. 
Green gave to defendant a receipt in full, against this note 
and receipt, without any consideration therefor; that the es- 
tate was indebted to a greater amount than these sums would 
pay, and there were no other assets to satisfy creditors. The 
prayer was for a discovery as to the makers and amounts of 
these eight notes, and an accounting for the same; and also 
for the note for cash. 

A general demurrer to this bill was sustained, and this de- 
cision is assigned as error. 


R. F. Lyon, for plaintiff in error. 


Stroziern & Siaventer, for defendant. 
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By the Court.—BrEnnine, J. delivering the opinion. 


[1.] Was the administrator, Green, entitled to have from 
DeGraffenreid an account of the notes and money conveyed to 
the latter by the intestate of the former? 

The notes and money had been delivered to DeGraffenreid 
‘by the intestate, before his death. It does not appear that 
they were ever in the possession of the administrator. 

The transfer of the notes and money was good, not only 
against the intestate, who made the transfer, but also against 
his administrator. The Statute of the 13th Elizabeth, makes 
such a transfer void, as against creditors, their heirs, execu- 
tors, &c. and them “only.” (Job. on Fraud. Con. 2 note 
(a.) Such a transfer, therefore, is good against him who 
makes it, and his executors and administrators. Such is the 
necessary inference from the words of the Statute. 

Accordingly, it was decided, soon after the enactment of 
the Statute, that the administrator of a fraudulent transferer 
of goods, was bound to deliver them to the transferee; and 
this, although the administrator insisted that the transfer was 
fraudulent, and that the transferrer had not goods, besides 
those, sufficient to pay the creditors intended to be defrauded. 
(Hawes vs. Leader, Cro. James, 270, and see 1 Amer. Lead. 
Cas. 58.) 

It is true that this case may, perhaps, be somewhat in con- 
flict with the earlier case of Bethel vs, Stanhope. But Ido 
not know that itis. It is not clear, from the facts of that 
case, whether the gift had ever been completed in the life- 
time of the fraudulent transferee. He died “ possessed’’ of 
the goods, and the transfer, itself, was to be void on the pay- 
ment of twenty shillings. After his death, the transferee 
took possession of the goods. It was held that this was a 
trespass against his administrator ; that the goods were assets 
in the administrator’s hands. (Bethel vs. Stanhope, Croke 
Eliz. 810.) 

It seemed, however, to be admitted by the Counsel for the 
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plaintiff in this case, that a fraudulent transfer by a testator, 
is good, at Law, against his executor. But it was insisted, 
that as the executor is a ‘‘ trustee’’ for creditors, such a trans- 
fer would not be good in Equity, against him. 

But why should there be a difference in Equity? The ex- 
ecutor is as much trustee for the creditors at Law, as he is in 
Equity. 

And what is it that the executor is trustee of, whether in 
Equity or at Law? The property which the testator had at 
the time of his death. But property which a testator has 
transferred before his death, even although he may have 
transferred it to defraud his creditors, is not, at the time of 
his death, his property. The transfer takes the title out of 
him, and vests it in the transferee, indefeasibly as to all the 
world except those creditors. And those creditors have no 
title to the property. They have the right to subject the 
property in the hands of the transferee to the payment of 
their debts, and that is all the right they have. 

If this be so, the executor cannot be a trustee for the cred- 
itors of this property. He can no more be such trustee, than 
could his testator have been had he lived. Can the fraudu- 
lent donor, himself, in Equity, recover back the property 
from the fraudulent donee, on an allegation that he wants it 
for use in the payment of the defrauded creditors? If he 
cannot, how can his executor? Can an executor have more 
rights than his testator had? 


Besides, there would be no use in allowing this executor to 
recover back this property. The creditors do not need the 
aid of the executor, in order to bring the property within 
their reach. They can reach it themselves. Let them get 
their judgments against the executor, establishing the exis- 
tence of their debts. If these judgments shall be even judg- 
ments of assets in futuro, yet, they will be such judgments 
as may be enforced by the creditors themselves, against the 
property ; certainly with, and perhaps without, the aid of a 


Court of Equity. (Allen vs. Matthews, 7 Ga. R. 149; 
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Trippe ¢ Slade and others vs. Lowe's Adm’r, and others, 2 
Kelly, 304.) 

It is no more incongruous that such a judgment should 
bind such property, of which the executor himself has neither 
the possession nor the right of possession, than that a judg- 
ment against the fradulent donor himself should bind the pro- 
perty which he has transferred; for by the transfer the pro- 
perty has ceased to be his. 

In both cases, the judgment ascertains the existence of the 
debt. The rest the Statute may do, as well in the one case 
as in the other; i. e. make the property subject to the pay- 
ment of the debt which the judgment has ascertained. 

Not only is there no use for the interposition of this execu- 
tor, but such interposition would, of necessity, do more harm 
than good. It would diminish the property by an amount 
equal to the cost of administering the property; it would be 
attended by increased delay, increased expense and increased 
risk in the accomplishment of the object; it would force out 
of the hands of the transferee the whole of the property, 
when, perhaps, the debts to be paid out of it would require 
but a part. 

We think, therefore, that the Court below, in sustaining 
the demurrer to the bill, did rigkt. 

We may remark, in conclusion, that we see no insuperable 
objection to DeGraffenreid’s being treated by the creditors 
of Green, as executor de son tort of Green. 
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No. 57.—LaugHLiIn Morrison et al. plaintiffs in error, ve. 
Mosrs Ann Hays, defendant in error. 


{1.] The doctrine in Royall vs. The Lessee of Lisle and others, (15 Ga. Rep. 545,) 
re-affirmed. 

{2.] If one merely enters upon land and commits a trespass, and then goes off 
and another comes after and commits a trespass, in such case there is no 
continuity of possession : for whenever the first trespasser quit the posses- 
sion the sezin of the true owner is restored. But the several possessions 
may be tacked so as to make the continuity efficacious where there is a 
privity of estate between the successive tenants, or the several titles are 
connected. ; 

{3.] If ilegal testimony is allowed by the party to go to the Jury, without 
objection, it is no ground for a new trial, under the Act of 1853-4. 


[4.] Whether the defendant’s possession be in subordination to the, title of 
the true owner, depends upon the.character of the possession. If consis- 

_ tent with the idea of paramount title in another, itis in subordination ; oth- 
erwise it is not. In England, where lands are generally cultivated by a 
tenantry, the doctrine of adverse possession is not so liberally construed as 
in this country, and especially in the newer portions of it, where the occu- 
pant of land is usually the owner of the soil. 


Ejectment, in Calhoun Superior Court. Tried before 
Judge Perkins, November Term, 1855. 


This action was brought by Laughlin Morrison vs. Moses 
Ann Hays for a tract of land. On the trial, the plaintiff 
showed a perfect chain of title. Defendant relied upon the 
Statute of Limitations. The proof was, that Thomas S. Hunt 
took possession of the land in 1842, built a house thereon 
and cleared a part of the land, lived there in 1843. In 1844, 
Thomas Street lived there, and in 1845, Bagwell lived there; 
in 1846, McDonald lived there, and in 1847, Hays, husband 
of defendant, lived there. Hunt made a deed to this lot to 
Sutton Ist October, 1845. Sutton conveyed to McDonald 
10th November, 1845. McDonald conveyed to Owens Ist 
July, 1846, and Owens conveyed to Hays 2d September, 
1846. The Court admitted the sayings of Street, while in 
possession, that he was tenant for Hunt; also of Bagwell, 
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while in possession, that he had rented the land from John 
McQuordale as agent for Hunt, and the sayings of Hunt that 
McQuordale was his agent. This evidence was not objected 
to by plaintiffs when admitted. 

The Jury found a verdict for defendant for the whole lot 
of land. 

A new trial was moved for— 

1st. Because the verdict was contrary to law and evidence, 
and the weight of evidence. 

2d. Because it was contrary to the charge of the Court, 
which was, that the defendant, or those under whom she 
claimed, must have been seven years, next before the com- 
mencement of the action, under claim of title in the continued 
possession of the land. 

3d. Error in the Court in admitting the sayings of Street, 
Bagwell and Hunt. 

4th. Error in the Court in declining to charge as request- 
ed, that every possession is, prima facie, in subordination to- 
the true title, and the onus to show that it is notis upon those 
claiming adverse possession. 

The Court refased a new trial, and plaintiff excepted. 


Lyon & Cuark, for plaintiff in error. 
CaruTHERS ; McDovcaLp; WarREN, for defendant. 
By the Court.—LumMrx1n, J.-delivering the opinion. 


[1.] In the case of Royall vs. The Lessee of Lisle and oth- 
ers, (15 Ga. R. 545,) this Court say : “ We understand the doc- 
trine to be briefly this: the person owning the title to land is 
constructively in possession, and this possession continues until 
some adverse claimant goes into the occupancy, with intent 
to claim the fee, as against the true owner; and this inten- 
tion may be manifested by declarations or by acts of owner- 
ship, which are open, notorious and visible.” 

We re-affirm the doctrine thus succinctly stated; and ta- 
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king that case as our guide, we are clear that this verdict 
was contrary to law and evidence, and the charge ofthe 
Court; and that the finding should have been for so much of 
the lot of land as was not inclosed and cultivated by the de- 
fendant. He was not in for seven years under paper title, 
nor was his possession, as to so much of the lot as was unen- 
closed, of such a character as to amount to an assertion to 
the world that he, bona fide, claimed the fee as against the 
true owner and every body else. His adverse possession, 
therefore, was confined to the possessio pedis, or corporeal 
occupation. 

It is argued by Col. McDougald, with much ingenuity, that 
the very action itself admits the possession, by the defendant, 
of the whole lot; else why, he asks, sue for the whole? Why 
not limit the writ to so much as is in the actual occupancy of 
the defendant, and enter upon the balance as vacant? The 
answer is this: the present tenant is in possession of the whole 
because she occupies a part under paper title ; and such was 
the character of the possession for five years before the eject- 
ment was brought. Previous to that there was possessio pe- 
dis only, so that the present tenant, although constructively 
in possession of the whole, has a statutory title only to this 
possessio pedis; still, the necessity of including the entire lot 
in the writ is obvious, because, at the commencement of the 
suit, Mrs. Hays was in the possession of the whole, being in 
the possession of a part under paper title to the whole. 

If authority was needed to show that judgment may be 
given for the residue, where the defence is good only for a 
part of the premises, it isabundant. (Underwood ads. Jack- 
son, 1 Wend. 95; Clay vs. White, et al. 1 Munf. (Va. Rep.), 
162.) 

[2.] One of the necessary elements of adverse possession 
is, its continuity ; and it is argued by Col. Clarke, that such 
adverse possession is not efficacious, when taken successively 
by different persons. This depends upon the’circumstances 
of the case. We think the better doctrine is, that where sev- 
eral persons enter on land in succession, the several posses- 
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sions cannot be tacked 80 as to make a continuity of possess- 
ion, unless there is a privity of estate, or the several! titles 
are connected. (7 Serg. { Rawle, 177; 5 Met. R. 15; 8 


Wash. C. C. R. 475; 6 Pick. 415 ; 20 Ibid, 465; 9 Cowen, 


653 ; 10 Johns. 475.) 

[3.] As to the evidence of McQuordale, as to what Hunt 
said, we concede that it was illegal; but not having been ob- 
jected to by the plaintiff, it is no ground for a new trial, even 
under the stringent Act of 1853-’4. It cannot be said to 


have been admitted by the Court; it went to the Jury by the 


implied consent of the party. And the maxim, non fit vol- 
enti, applies. Suppose a party expressly agrees that incom- 
petent testimony shall go to the Jury—can he get a new 
trial because, in the language of the an illegal evidence 
was admitted? Surely not. 

[(4.] The Court was asked to charge, that every possession 
was in subordination to the title of the true owner. The 


Judge properly refused so to instruct the Jury. It depends. 


upon the nature of the possession. Is it consistent with the 
idea of paramount title in another? If so, it is subordinate; 
otherwise, it is not. The line of demarcation cannot be ac- 
curately drawn. 

[5.] In England, where the whole country is cultivated by 
tenantry, the rule requested would generally apply. Not so 
much, however, in this country, and especially at the South, 
where almost every. occupant of land is the owner and “lord 


of all he surveys.”’ 


Vou XxIx-38 
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No. 58.—Joun N. Purturps et al. plaintiffs in error, vs. 
Brun & Foster, defendants in error. 


[1.] The Superior Court has power to rectify an order establishing a lost 
paper, by the paper itself, when found. 


[2.] Itis to be presumed that a verdict which is expressed to be “for princi-- 


pal and interest,” is meant to be for the principal and interest claimed in 
the declaration, especially if judgment has been entered up for the princi- 
pal and interest thus claimed, and the defendant makes no objection to the 
judgment. 

[3.] That there is an injunction against paying out part of a fund in the 
hands of a Sheriff, is no reason why the rest of the fund should not be paid 
out, and paid out to the claimants upon it according to the priorities of 
their respective claims. 

[4.] When a third person advances the money due upon a judgment, and 
takes no transfer of the judgment from the plaintiff, but takes a mortgage 
‘from the defendant, to secure the repayment of the advances, the intention, 
it is to be presumed, is to extinguish the judgment and to rely exclusively 
upon the mortgage as security for the repayment of the money advanced. 

[5.] Where a Sheriff has levied a number of fi. fas. and is selling under them 
all, he is not at liberty to make an arrangement with the plaintiffs, in some of 
the fi. fas. to receive from them, in payment of such of the property as they 
may buy, something else than cash, unless he has the permission of the 
plaintiff in the other 7. fas. to make the arrangement. 

[6.] Property alienated pending an appeal, is as mach bound for the payment 
of the damages for a frivolous appeal, as it is for the payment of the rest 
of the amount of the appeal judgment. 


Rule, against the Sheriff. In Dougherty Superior Court.. 


Decided by Judge Love, November Term, 1855. 


Behn & Foster having a fi. fa. vs. Andrew Y. Hampton, 
moved a rule vs. the Sheriff, to show cause why he should not 
pay the amount due thereon from the fund in his hands. 

The Sheriff objected to the granting of a rule absolute, on: 
the following grounds : 

1. Because the Lehn & Foster fi. fa. and judgment, was 
upon an established record, the original having been lost; 
and from said record, it did not appear that there ever had 
been any judgment at Common Law vs. said Hampton, while. 
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by the date of the judgment on the appeal, said judgment 
was not entitled to any fund in Court. Since said estab- 
‘lished declaration, the original had been found and was in 
Court, upon which it appeared that there had been a judg- 
ment at Common Law, of a date older than any of the mort- 
gages. 

2. Because it did not appear from said established decla- 
ration, that the cause had been transferred from Baker Co. 
when the action was brought to the new County of Dougher- 
ty, in terms of the law creating said county, which requires 
the Clerk’s certificate to the original papers, there’ being no 
such certificate by the Clerk of the Superior Court of Baker 
County. “But on said original declaration found, there was 
such certificate, and the Court permitted Counsel for Behn 
& Foster, instanter, to take an order perfecting and making 
regular the conflict between the two records. 

3. Because there was no verdict on the appeal to support 
such judgment, said pretended verdict being only for princi- 
pal, interest and costs, and A per cent. damages, without 
stating any amount. 

4, Because a bill had been filed by Charles W. Horn and 
others, against said fund, setting up a lien upon and prior to 
all judgments and mortgages, for a claim against said Hamp- 
ton as the guardian of certain minors; and under said rule, 
said fund was enjoined against all persons, to the extent of 
$15.000, which injunction was still operative, and Behn & 
Foster would be compelled to contribute, pro rata, to the sat- 
isfaction of said claim, if successful upon a hearing. 

5. Because the mortgage of said Wm. H. Young and John 
D. Atkins, making the firm of Wm. H. Young & Co. was the 
junior mortgage, but was predicated on a certain fund that 
said firm advanced to the Sheriff of Dougherty County, on 
certain judgment indebtedness of said Andrew Y. Hampton, 
which judgments were older than the Behn & Foster judg- 
ment, or any of the mortgages, and Counsel for Young & Co. 
asked time to file a bill against the other creditors, that a de- 
cree may be rendered, subrogating them to the rights and 
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liens .so paid for, to the Sheriff of Dougherty County, and 
providing, generally, for the distribution of the fund in Court, 
settling the equities between all the parties in interest. 

6. Because said fund ought not to be distributed until it is 
first ascertained what mortgagee shall be postponed on account 
of said Behn & Foster’s lien, or whether they shall. all con- 
tribute pro rata to its satisfaction. It also appeared that the 
mortgage property had been bid off by the several mortgages, 
and their several bids taken as cash. Upon hearing these 
objections, the Court over-ruled them all and permitted Coun- 
sel for Behn & Foster to take a rule absolute for the princi- 
pal, interest and costs of said fi. fa. including damages on the 
appeal. To all which Counsel excepted. 


Lyon & CxarKk, for plaintiffs in error. 


Burorp & CONNELLY, for defendants. 
By the Court.—BEnninNG, J. delivering the opinion. 


[1.] The Court below certainly had the power to pass the 
order for the rectification of what is called the record. The 
power to establish lost papers, is a power to establish them 
correctly. And so, the Court had the power to pass an order 
for imparting to the papers or “record,” when found, the 
virtue which it had when lost, if, indeed, such an order was 
needed. ‘ 

These powers the Court had under the grant of power to 
the Courts in respect to lost papers made by the Judiciary 
Act of 1799, and the grant to them of power to amend made 
by the Act of 1818. (Pr. Dig. 420, 442.) 

And if the Court had the power, the case was obviously 
one in which the power should have been exercised. 

There is nothing then, in the first two grounds of the Sher- 
if’s showing. 

When a verdict is expressed to be for principal and inter- 
est, the presumption must be, that the principal and interest 
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meant, are the principal and interest claimed in the declara- 
tions. What else can be meant? And we are bound to give 
to a verdict some meaning, if possible. : 

It has been common in practice, that a verdict should be 
expressed to be for a named sum, “as principal, besides in- 
terest.” And it has always been considered that the inter- 
est intended by such a verdict, was interest to be counted on 
the sum named, and from the time when that sum fell due, 
according to the declaration. 

[2.] The principle which will justify such a presumption, 
will justify a presumption, that in a verdict of the former sort, 
the “ principal” meant is the principal claimed in the decla- 
ration. 

Especially will it justify such a presumption, if the judg- 
ment is entered up for that sum as principal, and the defend- 
ant in the judgment takes no exception to the judgment. 

[3.] The fund in the hands of the Sheriff, amounted to over 
$20.006. Of this sum the bill filed by Horne and others, 
enjoined as much as $15.000 and nomore. The existence of 
the injunction, therefore, constituted no reason why the ex- 
cess over $15.000 should not be paid out to judgments ac- 
cording to their comparative priorities. ‘The fact that there 
was or might be a claim on a part of the fund, of a dignity 
superior to that of any of the judgments, could not change 
the relations which the judgments bore to one another in re- 
spect to the other part of the fund. 

[4.] When Wm. H. Young & Co. advanced to the Sheriff 
the amounts of the judgments against Andrew Y. Hampton, 
mentioned in the statement of facts, and took a mortgage 
from him to secure the repayment of the advances, they, it 
is to be presumed, intended to extinguish the judgments and 
to rely exclusively on the mortgage for their security; other- 
wise, they would have taken a transfer of the judgments, and 
would not have gone to the trouble which, in that case, would 
have been uscless, the taking of the mortgag 

But if we have to make this presumption, ere we have to 

say, that in respect to these judgments—judgments thus to 
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be considered extinguished—there exist no rights to which 
they, Wm. H. Young & Co. can be subrogated. 

At all events, it will be time ‘enough for the Sheriff to set 
up this objection, when Wm. H. Young & Co. step forward 
and get their claim of subrogation recognized by a Court. 


[5.] The fund in the hands of the Sheriff was the proceeds 
of the sale of property which.had been sold under all the fi. 
fas.—the fi. fa. of Behn & Foster not less than the mortgage 
ji. fas. It was at the peril of the Sheriff, therefore, that he 
made any arrangement with the plaintiffs in the mortgage fi. 
fas. without consulting the plaintiff in. the other fi. fa.—any 
arrangement by which he was to receive, in payment for the 
property, aught but cash. The command of that execution 
to him continued to be, to receive nothing but cash, an af- 
rangement of that sort to the contrary, notwithstanding. 

The property from which the fund in the Sheriff’s hands 
was raised, had been “alienated” by the defendant in this 
Behn & Foster fi. fa. at some time between “ the signing of 
the first judgment and the signing of the judgment on the 
appeal ;’’ that is, the property had, in that interval, been 
mortgaged to these mortgagees. 

It was decided, when this case was up before, (at Ameri- 
cus, in 1855,) that a mortgage is an alienation in the sense 
of the word alienation, as used in the Act of 1822, which 
makes property alienated between the signing of the judg- 
ment on the appeal and the signing of the judgment below, 
subject to the judgment on the appeal. (Pr. Dig. 451.) 

The question now is, whether the property thus alienated, 
is bound for the damages in the appeal judgment, given for a 
frivolous appeal. 

The Act of 1822 must mean, that no defendant shall, by 
the alienation of his property, pending an appeal, put the 
property in a condition in which it shall not be subject, either 

, to the judgment on the appeal or to the judgment below. 
One of these two things it must mean. But. it cannot mean 
the latter, because, by a judgment on the appeal, if not by the 
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appeal itself, the judgment below becomes extinct. The Act 
must, therefore, mean the former. - 

[6.] But if the property, notwithstanding its alienation, is 
still to be subject to the judgment which may be obtained on 
the appeal, it is to be subject to every part of that judgment 
—to the part that is for costs on the appeal—the part that is. 
for interest on the appeal—the part that is for damages for a. 
frivolous appeal, as much as to the part that stands in the 
place of the judgment below, if, indeed, there is or can be 
any such part at all as this latter. Is not the judgment on 
the appeal to be considered as out and out a new judgment? 

We think the judgment of the Court below ought to be af- 
firmed. We agree with that Court in considering none of the 
grounds of the Sheriff’s showing sufficient. 





& 
No. 59.—Garnett ANDREWS, plaintiff in error, vs. THoMas 
TrnsLEy, defendant in error. a 


[1.] It is not a good ground for a new trial, that interrogatories"which were 
read to the Jury on the trial in Court, were carried to the Jury, after they 
retired to their room at their own instance, without the fraud or agency of 
the party in whose favor the verdict is found, merely to refresh their mem- 
ory in regard to a matter concerning which there was no controversy be- 
tween the parties. 


Assumpsit, &c. in Clay Superior Court. Tried before 
Judge PERKINS, September Term, 1855. 


This was an action for damages for breach of contract, for 
the purchase of cotton. The Jury returned a verdict for the 
plaintiff; whereupon, defendant moved for a new trial, on 
various grounds; all of which were over-ruled but one, viz: 
“That the Jury sent for the depositions of two of the wit- 
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nesses, and read them in the Jury room.”’ On this ground, 
the Court granted a new trial; and this decision is assigned 
as error by G. Andrews. . 


WELBORY, for plaintiff in error. 
Jones & CaniTHERS, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


After the Jury who tried this cause were charged with it, 
and had retired to their room, they sent their Bailiff to the 
Clerk for certain interrogatories which had been read as ev- 
idence to them on the trial. - The interrogatories were sent 
to them. This fact was taken as a ground, amongst others, 
for a new trial, by the defendant, against whom the Jury ren- 
dered a verdict. ; 

[1.] The Court below over-ruled the motion, on all other 
grounds embraced in the rule, and granted a new trial on 
this alone., The decision of the Court was excepted to, and 
error is assigned thereon. It does not appear that the plain- 
tiff or his Counsel had any agency in sending the interroga- 
tories before the Jury. It appears that the purpose for 
which the Jury desired to see the interrogatories, was to re- 
fresh their memories in regard to the time and the amount of 
sales of the cotton, (the action being founded on a breach of 
contract for the purchase of cotton,) matters in relation to 
which there does not seem to have been any controversy be- 
tween the parties. Affidavits were received in the Court be- 
low, to establish this fact; and in the argument before this 
Court, it was conceded. In an old case, it was decided, that 
if the Jury, without the direction or leave of the Court, carry 
with them from the bar written evidence, which was given in 
Court, it is no ground fora new trial. (King vs. Burdett, 
Salk. 645.) It is unnecessary for us to say that we would 
go to that extent. The evidence might be to settle a ques- 
tion over which there was a controversy. We only say, that 
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whenever it appears that the evidence, as in this.case, (with- 
out the fraud or agency of the party in whose favor the ver- 
dict is found,) which was read to the Jury in Court, is car- 
ried to the Jury at the instance of the Jury themselves, to 
refresh their memory in regard to a matter concerning which 
there is no controversy between the parties, a new trial should 
not, for that cause alone, be granted. I will however re- 
mark, as was said in the case of King vs. Burnett, that the 
Jury in such case, are punishable, as well, I will add, as the 
Bailiff and Clerk, who aided in getting the evidence before 
the Jury. 
The judgment of the Court below is reversed. 





No. 60.—Casar A. Savace, plaintiff in error, vs. JOHN 
JACKSON, defendant in error. 


[1.] A, in conversing with B about renting from him a certain store-house 
for C, says of C that he is a fine man and the owner of nine or ten negroes 
—able to do well. B, actuated partly by this statement, and partly by the 
general deportment and business of C, sells to C, from time to time, during 
a period of six or eight months, a quantity of merchandise on a credit. 
This, C fails to pay for: Held, that the statement aforesaid made by A, 
did not render him liable to pay for the merchandise. 


Motion for new trial, in Baker Superior Court. Decided 
by Judge Perkins, November Term, 1854. 


This was an action for deceit, brought by John Jackson 
vs. Cesar A. Savage, in false representations as to the sol- 
vency of one P. B. Bond. The testimony, as to the represen- 
tation, was as follows: 

Wm. W. Manna testified: That he was clerk of John 
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Jackson, and had a conversation with defendant (Savage) 
sometime in the month of February, 1847, relative to renting 
a certain store-house in Albany, known as the “‘ Red House,” 
belonging to Jackson, to Mr. P. B. Bond, who the defendant 
represented to be his brother-in-law—to be a fine man and 
the owner of 9 or 10 negroes—able to do well. In conse- 
quence of this conversation, witness, as clerk, extended credit 
to Mr. Bond in the store, to the amount of about $250. 
Bond paid about $80 on the account, and gave his note for 
the balance. Savage was proposing to rent the store-house 
for a carriage shop for Bond. Witness did not ask Savage 
about Bond, as the conversation led him to believe that Bond 
was quite solvent and a gentleman. Bond was engaged in 
business in Albany, and appeared to do well. The credit 
was extended to him—Ist. Because of Savage’s representa- 
tions; and 2d, because of Bond’s general deportment and 
business. 

Isaac Bonp testified: That P. B. Bond’s pecuniary cir- 
cumstances, when he moved to Albany, were bad, and that 
fact was known to Savage. His character was good as any 
one’s; he generally got credit when he asked for it, and 
complied with his contracts, to the best of his ability. 

The Jury found a verdict for plaintiff. A new trial was 
moved for on several grounds; among others, that the ver- 
dict was contrary to law and evidence. The Court below 
refused a new trial, and this decision is assigned as error. 


R. F. Lyon, for plaintiff. 

Moraeay, for defendant. 

By the Court.—BEnninG, J. delivering the opinion. 

[1.] The verdict in this case, as it seems to us, was con- 
trary to law. If there is any decision to give it support, it 


must be the decision in Pasley vs. Freeman, (3 T. R. 51; 
2 Smith's Lead. Cases, 55.) But the decision in that case is 


i] 
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not one to give it support, for that case differed from this, in 
essential particulars. 

1. In that case, the representation made was, that the pur- 
chaser of the goods was a person “safely to be trusted and 
given credit to,” in “respect” to the very goods, in respect 
to which he was trusted—sixteen bags of cochineal. In this, 
the representation made had express reference to the renting 
of a house to or for the person who was afterwards trusted for 
the goods. The representation had no reference to the sell- 
ing of the goods to him; certainly none to the selling of 
goods to him in the fashion in which the goods were sold to 
him. The goods were sold to him in parcels, and the sales 
ran through a period of more than eight months. Surely it 
cannot be maintained that a representation, to the effect that 
aman is safely to be trusted for the rent of a named store- 
house, means to affirm, that the man is safely to be trusted 
for the price of an indefinite quantity of merchandise, to be 
furnished to him in parcels from time to time, as his occa- 
sions may require, through an indefinite period of time. 

2. In Pasley vs. Freeman, the credit was founded on faith 
in the representation. In this, the credit was only in part 
founded on faith in the representation. In part, the credit 
was founded on faith in the “general deportment and busi- 
ness’ of the person himself, about whom the representation 
was made. How, then, it is possible, in this case, to tell 
what part of the credit it was that was founded on the repre- 
sentation, and what part it was that was founded on the 
“‘ general deportment and business’’ of the person himself, in 
whose favor the representation was made. And certainly the 
person making the representation ought not to be held res- 
ponsible for that part of the credit, which was not founded 
on faith in his representation. 

3. The representation in this case is far weaker—far less 
certain, than was that in Pasley vs. Freeman. The man “ is 
able to do well.”” We frequently say that a man is able to 
do well, when we mean to intimate a belief, or at least a fear, 
that he will not do well. 
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In these important particulars, therefore, does the case 
in which this verdict was found, differ from Pasley vs. Free- 
man. ‘This verdict, therefore, can derive no support from 
the decision in that case. 

But is the decision in Pasley vs. Freeman to be regarded 
as right? I think not. 

It is certain that that decision does not have for this Court 
the force of a precedent. It was made in 1789; and that 
was long after the time when the law of England was adopted 
by Georgia—long after the time when Georgia was coloniz- 
ed. 

That decision, too, from its very date, met with strong op- 
position in England. At the time when it was made, Mr. 
Justice Grose ably and strenuously dissented from it. Lord 
Elden could never abide it. It is one of the few things upon 
which he, as it seems, felt himself justified in making offen- 
sive war. (Kans vs. Bicknell, 6 Ves. 186.) Both he and 
Mr. Justice Grose regarded the decision as violating the 
fourth section of the Statute of Frauds. And in this were 
they not right? When a Statute says that a promise to an- 
swer for the debt of another, shall not bind, does it not say that 
any less thing shall not bind? And a representation that a 
man is solvent, is a less thing than a promise to answer for 
the man’s debt. 

The decision was without a precedent ; yet, cases like that 
in which it was made, must have been occurring with more 
and more frequency from the very birth of credit. 


It is a decision which, as I conceive, was not true to what 
was the real uuderstanding of the parties in the case; for if 
it had been the real understanding of the parties, that one 
should become bound to the other, they would not, I feel 
sure, have left a matter of so much importance unexpressed. 

It is a decision which, as it strikes me, disregards the 
principle, that a loss occasioned by one’s own negligence, is 
one’s own loss—a principle which would have made the plain- 
tiff, if he had been an executor, and the goods which he sold 
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on the credit of the naked representation had been assets, 
guilty of a devastavit. ) 

It is a decision which has to assume, that every man is, 
without pay, under a legal obligation to every other man, to 
tell him, knowingly, nothing false. 

It is a decision which practically violates the principle, that 
he who feels the benefit ought to bear the burden, for the 
form of action in which the decision was made being in tort, 
an effect of the decision was to make the defendant a tort 
feasor; and so, to prevent him from having the chance to re- 
imburse himself out of the party who got the goods on his 
representation, for no tort feasor is entitled to call on another 
person for indemnity; and yet, the action had to be in tort, 
for if it had been in contract, stating an implied promise, it 
would have fallen directly within the fourth section of the 
Statute of Frauds. 


Whether a man is trustworthy or not, is matter of mere 
opinion. And if A says of B, that it is his opinion that B is 
trustworthy, the strong presumption of law is, that this is A’s 
opinion; for A gains nothing whatever by saying that it is 
his opinion. And to prove that at the time of the statement 
B had no property, or even had no character, would be only 
to raise a strong presumption that the statement did not ex- 
press A’s real opinion. 


\And this is certainly as much as can be proved in a vast ma- 
jority of the cases dependent on ‘statements like this. The 
result is, that all that the plaintiff can do by proof in such 
cases, is to raise a strong presumption in his favor, and set 
it against the strong presumption which the law has raised 
in favor of the defendant. But of these two presumptions, 
the one in favor of the plaintiff will be a presumption of 
guilt; the one in favor of the defendant, a presumption of 
innocence. Now the decision in Parley vs. Freeman, being 
free to choose between these two presumptions, takes sides 
with that of guilt. True, the decision was on a demurrer to 
the declaration; and so, technically, was one which had no 
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reference to evidence; but still, in practice, it does this, or 
it is worthless. : 
Finally, Parliament, after allowing the decision to stand 
long enough to show the sort of fruit it would bear, laid the 
axe to its root. In the ninth year of Geo. IV. under the 
auspices of Lord Zenterden, Parliament passed an Act con- 
taining these words: ‘No action shall be maintained, where- 
by to charge any person upon, or by reason of, any repre- 
sentation or assurance made or given concerning or relating 
to the character, conduct, credit, ability, trade or dealings 
of any other person, to the intent or purpose that such other 
person may obtain credit, money or goods upon, unless such 
representation or assurance be made in writing, signed by 
the party to be charged therewith.” (Note to Chandelor vs. 
Lapers, 1 Smith’s Leading Cases, 63.) And this was done, 
says Smith, to prevent the Statute of Frauds from being 
trenched upon by this decision in Pasley vs. Freeman. 





No. 61.—Harrison & Seward, plaintiffs in error, vs. CESAR 
A. Savage, defendant in error. 


[1.] A party suing a third person for goods furnished on his recommenda- 
tion, must make it appear in evidence that the recommendation was made 
to himself or his agent, or to some one else who communicated such rec- 
ommendation, for the purpose of obtaining the credits. 


Deceit, in Lee Superior Court. Tried before Judge Wor- 
RILL, March Term, 1855. 


This action was for false representations as to the credit of 
one P. B. Bond. The declaration averred that plaintiff gave 
the credit by reason of representations made by defendant to 
plaintiff “‘ and others.” Ondemurrer, the Court held that the 
names of the others should be set out in full. This is the 
first error assigned. 
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On the trial, plaintiff offered in evidence his day-book— 
after making the usual preliminary proof, for the purpose of 
giving in evidence an entry, to show that the notes mentioned 
in plaintiff's declaration were given in liquidation of the ac- 
count made by P. B. Bond. The Court rejected thie evi- 
dence, and this is the second error assigned. 


Moreay, for plaintiffs in error. 


Lyon, for defendant in error. 


By the Court.—McDona tp, J. delivering the opinion. 


[1.] This action is founded on alleged false representations 
made by defendant “to plaintiffs, Hansell W. Harrison and 
others,”’ in respect to the credit and solvency of one Pembrake 
B. Bond, by which they were induced to sell Bond a bill of 
merchandize. 

The defendant demurred to the declaration, on the ground 
that the names of the persons meant by the term “ others’, 
were not set out in the declaration. The Court suspended its 
decision on the demurrer, until the defendant’s evidence was 
heard. | 

The plaintiffs then proposed to read the depositions of 
> James W. Thornbury, Charles W. Rawson and John Jackson, 
but being objected to by defendant’s Counsel, the objection 
was sustained by the Court, and Counsel for plaintiffs in error 
excepted ; but no error is assigned on this exception. 

The rejected evidence is made a part of the record, and we 
have looked into it, and there is nothing in it tending to prove 
that defendant ever made to plaintiffs, themselves, their 
agent, or to any one else who communicated them ‘o plaintiffs, 
representations of any sort respecting Bond or his circum- 
stances, or that he ever desired plaintiffs to extend a credit. 
to him. In our judgment, the Court was right in ruling out 
the evidence. 

It is unnecessary to go into the consideration, whether the 
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day-book was properly rejected in this case, on the ground 
that it was not the book of original entries, as no special ex- 
ception to it, on that ground, appears in the record. The 
only purpose for which the day-book could have been re- 
ceived, lawfully, in evidence, was to ascertain the quantum 
of damages to which the plaintiffs were entitled, after they 
had established the fraud of the defendant, which constituted 
the ground of their action, There having been no evidence, 
whatever, of that, and no further testimony having been pro- 
posed, the day-book was properly rejected. 

We cannot recognize the right of. a party to act upon re- 
ported recommendations to others, of a particular person as 
being worthy of credit, when no application was made by the 
person recommending, in his behalf, and then to look for a 
solvent man, who may have spoken a word of kindness of an 

unfortunate friend, with no intention to deceive or defraud 
any one, and compel him to pay a debt which the merchant’s 
incautious anxiety to sell, may have induced him to make. 

It is another thing, when the debt is contracted on the re- 
commendation of the party to the seller, either directly or 
indirectly. The case of Young against Hail, illustrates a 
case of a direct as well as indirect recommendation. Hall 
recommended Brooksto T. Holcombe & Co. This was'a direct 
recommendation. Holcombe & Co. not being in business, 
exhibited Hall’s letter to Young, who acted on it, though not 
addressed to him, and sold Brooks goods. This was an indi- 
rect recommendation, on the faith of which Young had a 
right to act. 

The judgment of the Court below is affirmed, 
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No. 62.—WILLIAM WILLIAMs and others, plaintiffs in error, 
vs. EZEKIEL HOLLIs and others, executors, &c. defendants. 
in error. sig 













[1.] Action for use and occupation, cannot be sustained if defendant claims 
title adversely to plaintiff. 





[2.], Declaration cannot be amended, when the amendment proposed requires 
a total change in the structure of the declaration setting out a different 
cause of action. 




























Assumpsit, in Marion Supepior Court. Tried before Judge | 
WorreELL, August Term, 1855. 


This was an action brought by the heirs of Thomas Wil- 
liams against the executors of Thomas Hollis, for the use and 
occupation of a tract of land. The plaintiff showed by his 
own proof, that Thomas Hollis was a purchaser at Sheriff’s 
sale; and consequently, held adversely to plaintiffs. De- 
fendants demurred to the evidence and moved for a non-suit, 
on the ground that this action would not lie under those facts. 
Plaintiff’s Counsel resisted the motion, and at the same time, 
proposed to add a count charging a forcible entry of the pre- 
mises ; or else, to change the declaration so as to make the 
case an action of trespass, or in some way to make the plead- 
ings fit the case proven. The Court refused to allow the 
amendments, sustained the demurrer and dismissed the case. 
These decisions are assigned as error. 


Stusss & Hi, for plaintiffs in error. 
BLANDFORD & CRAWFORD, for defendants in error. 


By the Court.—McDona.p, J. delivering the opinion. 


[1.]. The action for use and occupation will not lie, where 
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the defendants claim title adversely to the plaintiffs. Such 
a claim is inconsistent with the pretence that they occupy the 
premises as tenants of plaintiffs. The defendants in this case 
held the land adversely, and the relation of landlord and ten- 
ant could not be implied, and the action cannot be sustained. 

[2.] The Court below decided correctly in disallowing the 
amendment. Neither the practice of the Courts nor the 
Statutes, in relation to amendments, as liberal as they are, 
would admit of it. The declaration is a perfect one, and re- 
quires no amendment. If it had been defective in form or 
substance, the plaintiffs might have amended it as a matter of 
right, but the difficulty was not that the declaration was de- 
fective, but that the action would not lie. The action was not 
wrongly entitled. All the allegations in the declaration show 
that it was correct in that respect. The proposition was, to 
change the entire structure of the declaration, and to allow 
the party to file a new declaration, giving a new aspect to the 
ease throughout, setting forth a new cause of action. It 
could not be done. 

Judgment of Court affirmed. 





No. 63.—Asa Lyncu, pro. ami, &. and others, plaintiffs in 
error, vs. WILLIAM Bonp and others, defendants in error. 


[1.] The dismissal of a claim by the Court, at the instance of the plaintiff in 
execution, for failure to make parties, is not, under the Statute, a with- 
drawal of the claim, so as to prevent it from being interposed a second time. 


Claim, in Talbot Superior Court. Decision by Judge Wor- 
RELL, September Term, 1855. 


A motion was made to dismiss the claim in this (and five 
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other cases consolidated with this) case, on the ground that 
the claim had been withdrawn more than once. The miriutes 
of the Court showed, that at March Term, 1846, the claim 
was withdrawn, at the motion of the claimant; and that at 
March Term, 1855, this order was taken: “The claimants 
failing to appear, make parties and prosecute their claim, 
it is, on motion of plaintiff, ordered that said claim be dis- 
missed, and the fi. fas. proceed.” 

On this evidence, the Court dismissed the claim; and this 
decision is assigned as error. 


Ineram & CRAWFORD, for plaintiffs in error. 
Hit, for defendants in error. 
By the Court.—LuMpx1n, J. delivering the opinion. 


[1.] The complaint in this case is, that the claim had been 
twice withdrawn before. Well, what of that? Is this a 
sufficient reason for dismissing a claim? Certainly not. The 
claimant might concede the truth of the assignment, and yet, 
demand a judgment in his favor. 

The claimant has the right, under the law, to withdraw his 
Claim caprictously, once only, except by the consent of the 
plaintiff in fi. fa. If, then, it be true that he had withdrawn 
it twice before, he must, of necessity, have withdrawn it the 
second time, by the consent of the creditor. And that is no 
good reason, why he should not interpose it again. It may 
be withdrawn a hundred times; and it constitutes no bar to 
the property being claimed again. .To authorize. the con- 
struction put upon the Act by Counsel for the defendant in 
error, it should read, that “the claim should not be put in 
twice, unless by consent of the plaintiff.” But such is not 
the Statute. The language is, that “the claimant shall not 
be permitted to withdraw or discontinue his claim more than 
once, without the consent and approbation of the plaintiff in 
execution.” (Cobb, 533.) 
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But suppose the claim had been dismissed the first time it 
was put in, for failure to make parties ; would this have been 
such a withdrawal of the claim, in contemplation of the law, 
as that it could not have been renewed? Such an interpre- 
tation would not only be unwarranted by the words of the 
Act, but against its obvious meaning. 

The claimant might have been unable to make parties ; and 
on this account, he is sent out of Court at the instance of the 
plaintiff. Certainly this is not the exercise of the right guar- 
anteed to him by the Statute, of capriciously withdrawing his 
claim. If, then, his.claim were dismissed by reason of some 
defect in the bond, or for any other cause, the same conse- 
quences would follow. 

The plaintiff can compel parties to be made, by applying 
for letters, or causing them to be procured by some one else; 
and if the suit is not prosecuted, he can proceed to trial ex 
parte, make out his case and condemn the property, with such 
damages as the Jury may award him. But if he prefers to 
dismiss the claim and re-advertise, he has made his election, 
and he must abide by it. 





No. 64.—Joun C. Rogers and others, plaintiffs in error, vs. 
ELizaBetH FRENCH, defendant in error. 


[1.] If a parent gives a legacy to a child, not stating the purpose with refer- 
ence to which he gives it, he is understood as giving a portion ; and if the 
father afterwards advances a portion to that child, though of less amount, 
it is considered by the Courts as an ademption of the legacy. Aliter, as 
to the gift of a legacy by a stranger. 

[2.] Whether the advance adeems the legacy is a question of intention which 
may be deduced not only from the face of the will, but the presumed 
ademption may be destroyed or confirmed by parod evidence. 
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{8.] The rule that to overcome an answer which is responsive to a bill, two 
witnesses, or one and corroborating circumstances, are required, does not 
apply to an answer upon information and belief only. 


In Equity, in Marion Superior Court. Tried before Judge 
Worriit, August Term, 1855. 


John French and Elizabeth, his wife, filed a bill against 
the executors of John Rushin, dec’d, for the recovery of the 
legacies left them under the will. The bill and answer are 
voluminous, as is also the evidence in the case. The follow- 
ing is sufficient to understand the questions made in this 
Court : 

The defendants gave in evidence the following receipt : 


“July 30, 1830. Received of John Rushin Five Hundred 
Dollars, which is considered and to be considered by all whom 
it may concern, as that amount advanced by him, the said 
John Rushin, to me as legacy, that would ever be coming to 
me from him in his lifetime, or from his estate after his de- 


cease.” (Signed,) JOHN FRENCH. 


John Rushin’s will was dated 26th June, 1855, and by that 
will he gave to Mrs. French a little negro worth not exceed- 
ing $200, and one equal share of all his property. Subse- 
quent tothe making of his will, he distributed some of his 
negroes to his children, and among others, to Mrs. French. 
There was some evidence to show that the question of the 
ademption of this legacy of the little negro had been submit- 
ted to Judge Taylor. Defendant’s Solicitors requested the 
Court to charge— 

1st. That if they believed that after the making of the will, 
bequeathing to complainant a little negro, worth $200, over 
and above her equal proportion of the property to be distrib- 
uted under the will of John Rushin, the testator, in his life- 
time, gave complainant a negro of equal or greater value than 
the one mentioned in the will, this is pruxa facie, an ademp- 
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tion of the legacy; and to rebut this presumption of an 
ademption, the testimony must be clear and relevant, not 
presumptive merely, but a demonstration from the language 
and conduct of the testator, that he considered the gift by 
the will as a subsisting benefit.” 

The Court declined to charge the latter portion of this re- 
quest, but charged, “that to rebut the presumption of an 
adeniption, the Jury might resort to presumptive evidence, 
but the presumption must be clear and satisfactory. That if 
they believed the testator gave complainant, after the making 
of the will, and at or about the same-time he gave other pro- 
perty to each of his other children of equal value, they might 
infer from these facts that the legacy was not adeemed. 

Defendant's Counsel farther requested the Court to charge, 
2d. That in a Court of Equity, the presumption is against a 
‘double portion, and the receipt given by French in 1830, al- 
though it bears date prior to the will, is, nevertheless, a 
charge against him, for which he is bound to account. 

This the Court declined to charge. 3d. As to effect of a 
responsive answer, as evidence, and that an answer is respon- 
sive where it has necessary connection with and grows out of 
the allegation, and is explanatory thereof. 

This the Court gave, and added: he supposed the latter. 
elause referred to that portion of defendant’s answer, which 
stated that Judge Taylor had determined that the legacy of 
the little negro was adeemed. ° The Court charged that this 
was not responsive, there being no allegation in the bill on 
the subject. 

To these charges as given, and refusals to charge, defend- 
ants excepted and have assigned error thereon. 


Mutter & UA 1, for plaintiffs in error. 
Srusps & Hit, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] Was the Court right ‘in refusing to give the first 
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charge as requestéd, without the modification and explanation 
which accompanied it in the charge as given? 


In ex parte Pye, (18 Vesey, 152,) Lord Eldon observes, 
“that where a father gives a legacy to a child, the legacy 
coming from the father to his child must be understood as a 
portion, though it is not so described in the will; and: after- 
wards advancing a portion to that child, though there may be 
slight circumstances of difference between the advance and. 
the portion, and a difference in amount; yet, the father will 
be intended to have the same purpose in each instance; and 
the advance is, therefore, an ademption of the legacy. But 
a stranger giving a legacy is understood as giving a bounty 
—not paying a debt; he must, therefore, be proved to mean 
it as a portion or provision, either on the face of the will, or 
if it may be, as it seems it may, by evidence applying di- 
rectly to the gift proposed by the will.” (See also Eiken- 
head’s case cited in2 Vernon, 257 ; Precedents in Chancery, 
182 and Ambler, 325.) 


Thus, then, we have the rule clearly stated and carrying 


this doctrine of ademption to its utmost limits. The English 


Courts regret, as well they may, that it has been pushed so 
far. We see and feel the reasonableness of the rule which 
requires the Courts to lean against double portions, as it is 
called. And we can readily understand why a legacy ina 
will should be adeemed by a subsequent advance having the 
same object in view as the legacy, notwithstanding any slight 
difference in value or amount between the legacy and the ad- 
vance. A father, for instance, directs by his will, his execu- 
tors to pay to a daughter $1.000 to purchase, upon her mar- 
riage, household furniture. The child, however, marries in 
the lifetime of the father, and he advances to her $1.000, or 
some sum approximating to that for the same purpose speci- 
fied in the will. This is, and manifestly should be, a case of 
ademption, and so should all others standing upon the same 
footing. But suppose the legacy bea little negro for a nurse, 
and the subsequent advance be of money to buy a carriage— 
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is there any propriety in construing this advance to be an 
ademption of the legacy? ‘ 
fe 


Listen to the reasoning of the Chancellor in the case of 
Pye, just cited in support of what he deduces from the books 
as the “‘ unquestionable doctrine” of the Courts upon the sub- 
ject: “ By a sort of artificial rule, in the application of which 
legitimate children have been very harshly treated, upon an 
artificial notion that the father is paying a debt of nature, if 
the father afterwards advances a portion on the marriage of 
that child, though of less amount, it is a satisfaction of the 
whole or in part; and in some cases it has gone the length, 
consistent with the principle, but showing the fallacy of much 
of the reasoning, that the portion, though much less than the 
legacy, has been held a satisfaction, in some instances, upon 


- this ground, that the father, owing what is called a debt of 


nature, is the judge of that provision by which he means to 
satisfy it; and though at the time of making the will he 
thought he could not discharge that debt with less than £10.- 
000, yet, by a change of his circumstances and of his senti- 
ments upon that moral obligation, it may be satisfied by the 
advance of a portion of £5.000.”’ 


Is not such reasoning, from the mouth of such a Judge, 
well calculated to inspire the hope that the day is not distant 
when all precedents will be abolished, and every case be tried 
by an enlightened tribunal, upon its own merits! To such a 
consummation the world must, from the necessity of the case, 
to say nothing of its policy, sooner or later come; for the 
world will not contain the law books that will be written, 
much less will Lawyers and Judges, with their stinted income, 
be able to buy them. Necessity will become the mother of 
justice in this case, as she is said to be genenally of invention. 
Would that some Caliph Omar would arise, to apply the 
torch to all the repositories of legal learning throughout the 
globe! Precedent—precedent—this is the vampire that is 
forever draining the very life-blood of justice. Give the 
books of reports as fuel for baths—they will contribute much 

















MACON, JANUARY TERM, 1856. _ 321 
Rogers et al. vs, French. 








more to the health, happiness and convenience of the people, 
than as at present employed ! 

But to return from this digression, and without elaborating 
the rule further,’ we remark that the presumed ademption 
may be destroyed or confirmed by the application of parol 
evidence of a different intention by the testator. (2 Atkins, 
48 ; 3 Atkins, 77; 7 Ves. 708; Select Eq. Cas.141.) And 
this was the substance of the charge as given. The Judge 
instructed ‘the Jury, that they might, in order to rebut the 
presumption that the advance made by the testator to French 
and wife, in his lifetime, and subsequent to the making of 
the will was an ademption, look to the fact, of whether or not 
similar advancements were made to the other children. And 
this the Court was authorized to do, by the testimony of Mrs. 
Wilkes, the widow of John Rushin, who states that she*lived 
with the testator from 1834, the year before he made his will, 
down to 1848, wken he died; and that the advancements 
made to all the children during that period were equal, and 
that the testator tried to make them so. 

[2.] Was the advance of $500 made in land, by the testa- 
tor to John French, the husband of his daughter, in 1830, 
five years before he made his will, a charge against his share 
of the estate? The case of Upton versus Prince, (Cases 
Tem. Talbot, T1,) is cited in support of the proposition, that 
an advance made prior to the making of a will, may adeem 
a legacy. The testator, William Prince, had two sons— 
William and Peter, Elizabeth, Sarah, Mary and Anne. In 
his lifetime, and soon after the sons became of age, they de- 
sired their father to advance to each of them a sum of money 
towards setting them up in the world; and agreed that what- 
ever he should advance should be part of what he should give .- 
them by will; whereupon, the father, on the 11th of June, 
1734, advanced £1500 to William Prince, who gave the fol- 
lowing instrument for the same: “Received of my father the 
sum of £1500, which I do hereby acknowledge to be on ac- 
count and in part of what he hath given or shall, in and by 


vou. x1x—41 
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his last will, give unto me his son.” And on the 81st March, 
1727, the father advanced £1500 to Peter Prince, who gave 
@ similar instrument to that of his brother. On the 17th of 
August, 1730, William Prince, the father, executed his will, 
which contains the following recital: ‘“‘ And whereas, I have 
heretofore paid to, given or advanced with my children, Wil- 
liam, Elizabeth and Sarah, the sum of £1500 apiece: Now, 
I do hereby, in like manner, give and bequeath unto my three: 
other children, Peter, Mary and Anne, the several sums of 
£1500 apiece.” He then willed that the residue of his es- 
tate should be divided in six equal parts, and gives the one 
sixth to each of his children. He deposited the two receipts 
given by William and Peter in a drawer with his will; and 
intimated that the said drawer should not be opened after his 


death by either of his said sons, unless his other children, or 


one of his sons-in-law, were present. 

The question was, whether Peter should have a new sum of 
£1500, upon the words of the will, or whether he should not 
be in the same case with William; they both being equally 
advanced by the father, and this seeming only a mistake in 
the testator? The Lord Chancellor decreed the £1500 re- 


ceived by Peter in his father’s lifetime, to be a satisfaction for 


what the father gave him by his will, and that he should not 
have another £1500 upon the words of the will. 

While we controvert the general doctrine, that a previous 
advance made toa child, shall adeem an express gift by a 
subsequent will, wherein and whereby the testator undertakes 
to dispose of the property which he then has, still, we are not 
prepared to deny the justice of this case. Here it was a 
question of intention—as it should be in every case—and all 
the facts go to show that Peter’s name was, by mistake, in- 
serted with those of the unportioned part of the children. 
The whole will establishes that it was the intention of the tes- 
tator that the two sums of £1500 paid to William and Peter, 
should be deducted out of the legacies given to them; else, 
why deposit their receipts in a drawer with his will, with di- 
rections that the drawer should not be opened after his death 
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by either of his said sons, unless his other children, or one of 
his sons-in-law, were present ? 


Before dismissing this case, I would remark that the able 
Counsel, Mr. Hall, who adduces it, concedes that it is the 
only direct authority he can find upon the point; and if he 
has found none others, we may safely assume that none other 
exists. I will add, that Upton vs. Prince is only recognized 
by Mr. Williams on Executors, and other law writers in this 
way. They say, in referring to it, that if an advance previ- 
ously made, will adeem a legacy, a fortiori will an advance 
made subsequent to the execution of the will. In our judg- 
ment, it is always a question of intention, in all cases, whether 
‘the advance be before or after the execution of the will; and 
that no arbitrary rule should control the matter. 


How, then, stands the present case? The testimony shows, 
that in 1830, the date of the receipt given for $500, given by 
French to his father-in-law, old man Rushin advanced $500 
to each of his children. This fact is not disputed; but it is 
insisted that French got $500 extra of the rest; else, it is 
asked why should a receipt be required of him, when the rest 
gave none? Perhaps they have been lost or destroyed. 
The defendants, and not French, have had the custody of the 
testator’s papers. Perhaps French lived at a distance and 
forwarded this receipt, not knowing but such an acknowledg- 
ment would be exacted of all. Be this as it may, there is 
one fact which, to our minds is conclusive, that this $500 was. 
not intended, by the testator, to be a charge on the legacy of 
French and wife. In his will he mentions, in every other . 
case, what sums are to be charged against his other children | 
_or a portion of them; and there is not a word as to this ex- | 
tra advance, as it is pretended, to French. It was made five | 
years only before the will was executed, and his attention 
was called to the subject by referring to the respective ad- 
vances made to some of the other children. It is not likely 
that this would have been overlooked or forgotten. He is si- 
lent as to the $500 advance made to each of the children in 
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1830. And from this we infer that the testator, himself, 
considered that all, at that time, were advanced part passu. 

But it is suggested that the defendants have sworn to the 
fact, and that their answer is not overcome by counteracting 
testimony. They only testify as to their information and 
belief, and the rule does not apply to such answers. 

[3.] Was the Court wrong in making the addition which it 
did to the 3d charge, as requested? It is not complained 
that the charge, as asked, was not given. The error assigned 
is, that the Judge selected that portion of the defendant’s 
answer, which set forth the award made by Judge Taytor, 
and stated that the same was not responsive to the bill; 
whereas, it is urged that the same was responsive; and that 
4 admitting it was not, still, it was wrong to single out this par- 
ticular portion of the answer, and omit any reference to the 
rest. 

In the first place, we concur with the Circuit Court in hold- 
ing that the reference to the award made by Judge Tayzor, 
was not responsive to any allegation, but matter purely in 
evidence. And secondly, that the omission of the Court to 
refer to the rest of the answer, was favorable to the defend- 
ants. It left the Jury to infer that the balance of the answer 
was responsive. 

It is finally contended, that the advancements made to the 

, different legatees, and to French and wife amongst the rest, 
)should be brought into hotchpot. But no such necessity ex- 
‘| ists, provided the advancements were equal; for in that 
event, each is entitled to an equal share under the will,. of 
what remains. We see no error in this record, to make it 
proper to send back a case, like this, which has been pending so 
long, and occupied so much time of the country. There 
should be an end of litigation, unless manifest injustice has 
been done. 
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No. 65.—SoLomon ADKINS, plaintiff in error, vs. DoziER 
THORNTON, defendant in error. Dozier THORNTON, plain- 
tiff in error, vs. SoLoMoN ADKINS, defendant in error. 


{1.] Bankcharters areheldtobe contracts and aretobe interpreted as contracts. 


[2.] Each individual stockholder, by his acceptance of the charter, became 
a party to the contract, and is bound by all its provisions. 

[3.] The stockholders in the Planters’ and Mechanics’ Bank of Columbus, are 
liable for the ultimate redemption of all the notes or bills issued by that 
bank. 


[4.] A stockholder in that bank is not liable for the ultimate redemption of 
all the notes issued by the bank, but each stockholder is liable for such 
part thereof as bears the same proportion to the entire amount of unre- 
deemed notes, that his stock bears to the capital stock of the bank. 


[5.] The creditor may proceed in Equity or at Law to enforce his rights; 
and the charter does not prescribe the form of action he shall adopt. 


[6.] Where the action of debt is referred to in the 11th section, it is referred 
to only to define and qualify the manner in which the person and property 
of the stockholder is to be held liable, and not to prescribe a remedy. 


[7.] The plaintiff in this case having elected to proceed at Law, his declara- 
tion ought to be so framed as to admit all the proof necessary to establish 
his demand ; and there being no averment of the amount of outstanding un- 
redeemed notes, and proof thereof being necessary to make out his case, 
ihe declaration is defective. 

s 


Debt, in Muscogee Superior Court. Decision by Judge 
WorreELL, December Term, 1855. 


This was an action against Thornton as a stockholder in 
the Planters’ and Mechanics’ Bank of Columbus, to compel 
the redemption of the bills of said bank. Defendant demur- 
red to the declaration of the plaintiff, on the ground that it 
contained no averment of the amount of the bills of the bank 
unredeemed and in circulation. The Court sustained the de- 
murrer, and (plaintiff declining to amend) dismissed the ac- 
tion. This decision is assigned as error by the plaintiff. 

The defendant, before making this motion, requested of the 
Court to compel the plaintiff below to answer sundry in- 
terrogatories which had been filed in compliance with the Sta- 
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tute. The Court refused the motion, and this decision is 4s- 
signed as error by defendant. 





Dovanznry, for Atkins. 
H. Hott_and B. Hit, for Thornton. 


The Court not being unanimous, the yiges dalieeed their 
opinions serzatim. 


By the Court.—McDona tp, J. delivering the opinion. 


Whether or not there be error in the decision of the Court 
below, depends on the nature and extent of the liability of the 
defendant, as a stockholder in the Planters’ & Mechanics’ 
Bank of Columbus, for the ultimate redemption of the bills or 
notes issued by that bank. If the defendant is liable, as a 
stockholder in said bank, for a part of the unredeemed bills 
or notes issued by said bank, equal in amount to the shares 
and value thereof, which he holds in said bank, without re- 
gard to the aggregate amount of the unredeemed notes, and the 
notes sued on do not exceed the amount of the shares or the 
Value thereof, however estimated, held by him in said bank, 
the declaration is good, and ought to be sustained ; but if he 
is liable for such part, only, of said bills or notes as bears 
the same proportion to the amount in circulation, that the 
shares and the value thereof, held by him, bears to the capi- 
tal stock of the bank, then the declaration is insufficient, and 
there is no crror in the judgment of the Court below. The 
measure of the stockholder’s liability must be determined by 
his own engagement, as found in the 11th section of the Act 
incorporating the bank. 

[1.] Charters of this description being held to be contracts, 
are to be interpreted as contracts. Where an act of incor- 
poration is passed by the General Assembly, it amounts to 
nothing more, until accepted, than a proposition to contract. 
Its acceptance makes it a contract. The acceptance is the 
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work of individuals. The judgments of individuals necessa- 
rily pass upon the proposition before it is accepted, and the 
acceptance of the proposition by individuals, ‘gives existence 
to the corporate body, which now has a being, in law, as an 
artificial person. 

[2.] When the charter of the Planters’ & Mechanics’ Bank 
was offered to the persons named therein, and other persons. 
who might become stockholders, the 11th section was a part 
of it, and each individual, no doubt, considered it for himself, 
as by his acceptance of it, it would become his contract, and 
he would be bound by all its provisions. The charter must 
be construed, then, as the contract of the defendant in error, 
and the 11th section of the charter isa part of it. If he is 
liable, it is his own voluntary undertaking. Banking institu- 
tions have extraordinary privileges granted to them, and from 
which, if they are uprightly and honestly used, immense pro- 
fits may be made, with but little prospect of detriment to the: 
community. But revulsions in the commercial world might 
subject the best managed banks to heavy losses and jeopard 
the value of their notes in the hands of the people. They 
have the power of substituting paper for a metalic currency, 
and, generally, to issue three dollars in paper for one in 
coin in their vaults. It is right that the community should 
have some protection against probable losses, beyond what 
was formerly provided in bank charters; and of late, the 
Legislature has generally inserted what is usually termed a 
personal liability clause, which is always a part of the con- 
tract of the corporators, or of the persons who become such 
by their acceptance of the charter. 

For the prospects of profit offered by the charter un- 
der consideration, the defendant in error has agreed to be 
bound in proportion to the amount of shares and the value 
thereof, which he holds in the bank, for the ultimate redemp- 
tion of the bills or notes issued by the bank; and this defen- 
dant and his fellow share-holders are bound for the ultimate 
redemption of all the notes or bills issued by the bank, and 
the bona fide bill holder has this protection. 
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It has been insisted, in argument, that if the outstanding 
circulation should exceed the amount of the capital stock, 
that the excess over the amount of the capital stock is un- 
protected, and that each stockholder is liable to the amount 
of his shares only. There is nothing in the words of the 
charter, which is the stockholder’s contract, to restrict the 
aggregate, personal, ultimate liability to.less than the whole 
circulation; and there is certainly nothing, in the reason or 
spirit of it, so to limit it. The object and intent was, to pro- 
tect the public against loss. Is the public so protected in 
this case—and what is this stockholder’s liability? If the 
stockholders are all solvent, the public is protected; if they 
are not, a loss will be sustained on the whole circulation, 
equal to the part or proportion for which the insolvent stock- 
- holders would be bound. Is the defendant in this case liable 
for the ultimate redemption of all the bills or notes now out- 
standing, the bank being insolvent? By the plain terms of 
the charter, which is his bargain with the bill holders, as 
well as the State, he is not. 

[4.] He is bound for a part only, and such part as bears 
the same proportion to the aggregate amount of unredeemed 
notes that his stock does to the capital stock of the bank. 
His is a several liability and an ultimate liability. - He is not 
bound to make good an insolvent stockholder’s part ; itis not 
his contract to do it. He is not bound in the first instance 
nor in the second instance, on any other debts of the bank, 
except the bills or notes issued by it. 

[5.] The creditor is not restricted to any form of proceed- 
ing to enforce his rights. He may proceed in Equity or at 
Law; and if at Law, he may elect any form of action, appro- 
priate to such a case, which he may deem most convenient and 
advantageous to him. 

The charters of most of the banks which give a remedy 
against directors for excessive issues of notes, prescribe the 
remedy. See Charterof Bank of Augusta, Rule 15, (Prince, 
54,) and charters of other banks, (Prince, 60, 65, 85, 92, 101, 
fc.) In all these cases the action of debt is given. But in 
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none of the charters, in which there is a personal liability 
clauSt, is the remedy against the stockholder pointed out, 
They define the manner in which the persons and property 
of the stockholders are to be pledged and held bound, and 
some declare it shall be done in the same manner as in com- 
mon commercial cases or simple actions of debt, while others 
declare, as is the case of the charter of the Planters’ and 
Mechanics’ Bank of Columbus, that they shall be pledged 
and held bound in proportion, &c. &c. “in the same manner 
as in common actions of debt.” (Prince’s Dig. 70, 86, 88, 
93, 96, ge. Fe. Fe.) 

[6.] By accepting the charter, the stockholder agreed that 
his person and property should be pledged and held bound 
in proportion, &c. &c. in the same manner as is therein pre- 
scribed, and not otherwise. The word “pledge,” as used 
here, is not to be understood or construed to mean a mort- 
gage or a pawn, but it is qualified; and the sense in which it 
is used, is explained by the words in the subsequent part of 
the same sentence—“ in the same manner as in common ac- 
tions of debt.’’ How are the persons and property of a debt- 
or pledged and held bound in common actions of debt?) The 
person is liable to arrest on original, mesne or final process; 
and after judgment, his property is liable to be taken in exe- . 
cution and sold. The defendant and his property is pledged 
and held bound in this manner, and not otherwise. 

[7.] In this case, the plaintiff has elected to proceed at Law, 
and has adopted the action ofdebt as his remedy. The bank be- 
ing insolvent, he has a right to recover from the defendant, 
on the unredeemed notes issued by the bank, a sum which 
bears the same proportion to the aggregate amount of the 
unredeemed, outstanding notes, that the stock which he holds 
in the bank bears to the amount of the capital stock. His 
declaration ouglt to be so framed as to admit all the proof 
necessary to establish his demand, under this rule of the de- 
fendant’s liability, and there being no averment in the dec- 
laration, of the amount of outstanding, unredeemed notes, 
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proof of which being necessary to make out plaintiff’s case, 
the declaration is bad, and the judgment of the Court below 
must be affirmed. 


LUMPKIN, J. concurring. 


I concur on the point on which the Court is not unanimous,. 
for the reasons given by me heretofore, when the same ques- 
tion was before the Court. 


BENNING, J. dissenting. 


In this case but one point was argued, and but one was de- 
cided ; and that was, as to the nature and extent of the lia- 
bility of a stockholder in the Planters’ and Mechanics’ Bank 
of Columbus, under the eleventh section of the charter of 
that bank. 

On this point, the decision of the Court was, in effect, this: 
“that the aggregate body of stockholders are liable, un- 
der the charter, for all the bills issued by the bank, and that 
the liability of each is to be ascertained by this proportion: 
as the whole stock is to the outstanding circulation, so is each 
stockholder’s stock to his part of the circulation to be redeem- 
ed.” 

From this decision I dissent. In my opinion, the propor- 
tionate liability of each stockholder extends to each and every 
bill of the bank lawfully issued by it, and is to be ascertained 
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by this proportion: as the whole stock is to the whole of any 
bill, so is the stock of any stockholder to the part of the bill 
which he is liable to pay. 

As to the stockholders, this proportion is theoretically the 
same, perhaps, as the other. But as to the bill holders, it is 
very different. 

For this opinion of mine, I have stated my reasons in Lane 
vs. Harris, (16 Ga. 264,) and in Robinson et al. vs. The 
Bank of Darien, (18 Ga. 115.) It would be useless to re- 
peat them in this case. 

I have heard nothing in this case to make me distrust their 


sufficiency. 





No. 66.—A. J. MILLER, administrator, &c. and another, 
plaintiffs in error, vs. Tuomas SuRLs, defendant in error. 


[1.] Where plaintiff and defendant in ejectment, both deduce title from a 
common grantor, it is needless to go back of him to make out the title. 


[2.] No adverse possession can originate against az estate, until administra- 
tion is granted. 


Ejectment, in Chattahoochee Superior Court. ‘Tried be- 
fore Judge WorriLL, November Term, 1855. 


This action was brought upon the demise of James L. Mar- 
tin, and also of A. J. Miller, as the administrator of William 
Hurt, deceased, to recover alot of land. The defences were, 
general issue, and Statute of Limitations. Plaintiff showed 
a grant to Martin, and proved possession in defendants. De- 
fendants showed a Sheriff’s deed to one Tignor, dated Octo- 
ber, 1840, reciting a sale of the land as the property of Eze- 
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kie] Perry; a deed from Tigner to Bonnell, dated December, 
1847, and a deed from: Bonnell to Surls, the defendant, da- 
ted October 15th, 1850. 

Thomas Surls, the son of defendant, was introduced as a 
witness. Plaintiff proposed to ask him if his father, at the 
time he purchased of Bonnell, was not aware of the claim of 
Hurt’s estate. The Court ruled out the question, and plain- 
tiff excepted. Defendant proved that he and those under 
whom he claimed, had been in possession seven years. Plain- 
tiff, in rebuttal, offered a deed from Joseph May and Ezekiel 
Perry, dated March, 1839, to William Hurt. The Court re- 
jected the deed, unless plaintiff expected to connect it with 
the grantee by regular chain. To this decision, plaintiff ex- 
cepted. 

Plaintiff also proposed to give in evidence an exemplifica- 
tion of the judgment against E. Perry, under which the land 
was sold, to show that it was younger than the deed to Hurt. 
The Court rejected this evidence, and plaintiff excepted. 

The following was the answer of one of the witnesses: 
“Ezekiel Perry and Joseph May, were in possession at that 
time; Perry told witness that he had sold to Hurt.”’ The lat- 
ter clause was ruled out by the Court, and plaintiff excepted. 

The plaintiffs requested the Court to charge—That if Emsly 
Lot was placed as tenant in possession by Hurt, that he 
could not subsequently, by attorning to Tignor, make his pos- 
session adverse to Hurt; and if, while he was in, Hurt died, 
and after the death of Hurt, Tignor put another in posses- 
sion, then the Statute would not run against Iurt’s estate, 
until administration granted; and if seven years had not 
since elapsed, the statutory bar would not avail them. The 
Court declined so to charge, and plaintiffs excepted. 

The plaintifls requested the Court to charge the Jury, that 
if the lot of land was divided by a read, and if the south half 


was not fenced in or cultivated, any part of it, then there 
could be no adverse possession to the true owner. The 
Court declined so to charge, and plaintifis excepted. 
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Tuomas & Down1n@, for plaintiffs in error. 
H. Hott, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


We propose to discuss but two or three of the questions 
made in this case. 

[1.] This is an action of ejectment, for lot No. 197, in the 
Tth district of what was formerly Muscogee County. There 
are three demises in the declaration: One in the name of 
Martin, the grantee—one in the name of the administrator of 
William Hurt, and one in the name of the heirs of William 
Hurt. 

On the trial, the plaintiff, after introducing a copy grant 
from the State to Martin, and proving possession by the de- 
fendant and the value of the rent, closed his case. 

The defendant, Surly, claims under Sheriff’s title. The 
land in dispute was sold in 1840, as the property of one Eze- 
kiel Perry, and bought by Tignor, under whom Surls holds. 
So far, the case was with defendant. 

The plaintiff next tendered a certified copy of a deed from 
one Joseph May and Ezekiel Perry, the defendants in execu- 
tion, by which it appeared that the land was sold to William 
Hurt in 1839. In connection with this evidence, the plaintiff 
also offered in proof a transcript of the record of the judg- 
ment under which the lot was sold, showing that the deed to 
Hurt was older than Tignor’s judgment. ‘The whole of this 
evidence was rejected. 

Was not the proof proper? We think so, most clearly. 
When it was made manifest that both parties derived title 
through Perry, it was unnecessary to have the title beyond 
him. What if the plaintiff was unable to conriect the title of 


Perry with that of Martin, the grantee? The plaintiff and 


defendant both claiming through Perry, the only question 
was, who was prior in point of time’ And the testimony 
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excluded by the Court, established that Perry’s title had 
passed out of him to Hurt, before the date of the judgment, 
under the lien of which it was sold by the Sheriff; and con- 
sequently, that the purchaser, Tignor, took nothing by that 
Bale. 

And is not this right, in justice as well as inlaw? And 
God forbid that these two should ever be contrary, the one 
to the other. Would it not shock the understanding, to say 
that Hurt must lose this property because he was unable to 
establish the mesne conveyances from Martin to Perry, and 
yet to hold that Tignor, or his feoffee, should hold the land, 
claiming under Perry, although equally unable to produce 
the intermediate links in the chain? 

[2.] The Court was requested to charge the Jury, that in- 


asmuch as Lot, the acknowledged tenant of Hurt, down to 


the end of 1842, was in possession in 1841, when Hurt died, 
and that no administration was granted on Hurt’s estate un- 
til 1851, that no adverse possession could originate against 
the administrator of Hurt, until his appointment as adminis- 
trator in 1851. 

And is this proposition debatable? It requires neither 
argument nor authority to sustain it. It is an axiomatic 
truth. 

As all the consecutive rulings of the Court was based upon 
the assumption that Hurt’s deed from Perry was rightfully 
withheld, it is needless to examine them seriatim. The 
foundation being unsound, the whole superstructure erected 
upon it falls to the ground, of course. Apart from the want 
of administration, we are inclined to the opinion, that neither 
the possession of Tignor nor his privies in estate, was ad- 
verse to Perry’s title; but from its commencement down, in 
subordination to it. 
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No. 67.—P. A. Wyatt and another, plaintiffs in error, ve 
W. D. Exam, defendant in error. 


[{1.] Ifa charge, in one of its bearings, is, in strictness, not legal, and in an» 
other is, though in strictness legal, yet calculated to mislead, a new trial * 
will be granted. 


Ejectment, in Marion Superior Court. Tried before Judge 
WorRELL, August Term, 1855. 


Two demises were laid in this declaration: one under Wil- 
liam Kelly, the drawer, and the other, William D. Elam: 
Defendants below, on the trial, placed Wm. D. Elam as @ 
witness, who swore that the suit was at his instance alone, 
and progressing for his benefit; that he did not know Kelly; 
had never seen him, and knew nothing about him. Defend- 
ants moved to strike out this demise. The Court refused so 
to do, and defendants excepted. : 

It appeared that Wm. D. Elam claimed as purchaser at 
Sheriff’s sale, under a deed dated December, 1849, and re- 
corded in January, 1850. The defendant’s title was through 
a Sheriff’s sale, under a deed dated 6th May, 1845, and re- 
corded 4th March, 18538, to one William Wells, and a deed 
from William Wells to defendants, dated 10th October, 1846, 
and recorded 4th March, 1853. 

The Court charged the Jury, that the deed to Elam being 
recorded in the time prescribed by law, though of later date, 
took precedence of the earlier deeds, which were not recorded 
in time, unless Elam had notice of these prior deeds. To 
this charge, defendants excepted. 


Buianprord & Crawrorp, for plaintiffs in error. 


Exam, for defendant in error. 
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~ By the Court.—BeEnnina@, J. delivering the opinion. 


[1.] Although the Court refused to strike out the demise 
in the name of Kelly, yet, it appears that the plaintiffs’ 
_Counsel, when that decision was made, announced that they 
would try the case on its “merits,” and that they, accord- 
ingly, then introduced proof under the othey demise, and 
confined themselves exclusively to it; and that the Court, in 
its charge, also confined itself to that demise. 

This amounted to an abandonment of the demise in the name 
of Kelly; and therefore, even if the decision of the Court 
was wrong, it would not be a ground, in this Court, for a new 
trial, as no motion was made for a new trial in the Court be- 
~ low, and the decision could do the defendant no harm. 
But we express no opinion on the decision. 

Wm. D. Elam swore for the plaintiff, that at the time of 
his purchase, “‘ he knew not of the existence of any deed to, 
or sale of said land.” 

The charge of the Court was made, probably, in reference 
to this testimony. And if this were the only testimony in 
respect to notice in the case, the charge would no doubt be a 
proper one. 

But there was other testimony as to notice. 

Peeples swore that the “minors had been in possession of 
said land ever since said first Sheriff’s sale. The time of 
that sale was more than seven years prior to the commence- 
ment of the suit. The minors claimed under two deeds, both 
of which had been made more than seven years prior to -the 
commencement of the suit. 

The precise language of the Court, after stating, hypo- 
thetically, the times of the executing and the times of the re- 
cording of the opposing deeds was, “that the deed to said 
Elam, then, was entitled to precedence, and he obtained a good 
title as against the deed of said Wells and said minors.” 

Now in the use of this language, the Court either did not 
take into consideration at all the testimony and facts to 
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which I last adverted ; or if it did, it did not take what we 
deem to be the right view of them. Whichever may be true, 
the language was calculated to mislead the Jury. j 

1. If the “ minors” were in actual possession of the land 
when Elam purchased, that was, in law, notice to him of 
their title—notice to him of their deeds. And with notice of 
those deeds, he could gain no advantage over the claimants 
under them, by being the first to record adeed. So says the 
Statute. (Cobb's Dig. 175.) 

The Court, we think, should have called the Jury’s atten- 
tion to this legal property or quality of actual possession. 

2. The deeds of the minors, although not recorded, might, 
as color of title, have served to perfect a right to the land in 
the minors, by the Statute of Limitations. In this view, 
therefore, it was not, in strictness, correct in the Court to 
tell the Jury that Elam “ obtained a good title as against the 
deed of said Wells and said minors,’ if his deed had been 
recorded in time, &c. 

We think, therefore, that the plaintiff in error ought to 
have a new trial. 





No. 68.—ALEXANDER J. Robinson, plaintiff in error, vs. 
RicuarpD H. Lane, defendant in error. 


{1.] One of a company of stockholders, who participated in the illegal or- 
ganization of a bank, upon a spurious and not a specie basis, as required 
by the charter, cannot, under the individual liability clause, maintain a 
suit upon the unpaid bills of the bank, against another stockholder; and 
evidence is admissible to show the fraudulent manner in which the bank 
was put into operation. 

[2.] Concomitant or contemporaneous declarations, are admissible in evi- 
dence, as forming part of the res gest, and showing the character of the 
priacipal fact. 

VOL. xIx-43 
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[3.] Where the amount of the outstanding circulation of a bank is a fact ne- 
cessary to be ascertained, any evidence should be received, which aids in 
fixing that fact. 

[4.] Where the shares of a bank are transferred by A to B, without consid- 
eration, and without the knowledge or consent of B, B is not the owner, in 
contemplation of the charter, and can only be made liable on the ground 
of fraud, viz: acquiescing in the transfer, after the fact is brought to his 
notice, for the benefit of some other person, and to the injury of the credi- 
tors of the corporation. 


[5.] By the 11th section of the charter of the Planters’ & Mechanics’ Bank 
of Columbus, it is provided, that “ The persons and property of the stock- 
holders, shall be pledged and held bound in proportion to the amount of 
shares and value thereof, that each individual or company may hold in 
said bank, for the ultimate redemption of the bills or notes issued by said. 
bank, in the same manner as in common actions of debt :” JZeld, that the 
aggregate body of stockholders are liable, under this clause, for ald the bills 
issued by the bank; and that the liability of each is to be ascertained and 

_ fixed by the following proportion, namely: as the whole capital stock is to 
the entire outstanding circulation, so is each stockholder’s share to his part 
to be redeemed. 

[6.] In fixing the ownership of stock, it is not competent to give in evidence 
the declarations of the officers and agents of the bank, for that purpose. 
Third persons are not bound by their sayings. 


[7.] It is not proper, in order to screen a stockholder from responsibility, un- 
der an individual Jiability clause in a bank charter, to prove that assets suf- 
ficient to pay the creditor were turned over by the corporation to an as- 
signee, chosen and selected by itself, and over whom the corporation had, 
by law, co-ordinate control with the creditors. 

[8.] Conceding the Common Law rule, that upon the dissolution of a corpor- 
ation, the debts due to and from it are extinguished, still, it is competent 
for the Legislature to interpose and prevent such a result; and having 
done so, it is not in the power of the Courts to render a judgment, contra-~ 
vening the declared will of the Legislature ; any such attempt would be an 
excess of jurisdiction, which would render its proceedings certainly voida- 
ble, if not absolutely void. 

[9.] Where a subsequent Statute purports, by its title, to be amendatory of 
several others which have preceded it, alterations in the body of the Act 
of those which had gone before, either by excisions, additions or substitu- 
tions, create no discrepancy between the Act and its title. 


Debt, in Muscogee Superior Court. Tried before Judge 
Worri.t, June Term, 1835. 


This was an action brought in the name of Richard Lane 
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- vs. Alexander J. Robinson, for the redemption of certain bills 
of the Planters’ & Mechanics’ Bank of Columbus. On the 
trial, Ragan, the assignee of the bank, stated that he did not 
know the amount of bills in circulation; had within his con- 
trol about $69.000; had received from J. A. Lee about 
$75.000. Defendant proposed to prove what Lee said when 
he delivered up the bills. The Court refused to admit th's 
testimony, and defendant excepted. 

The transfer book was given in evidence, showing four 
hundred and twenty-five shares of stock transferred to defend- 
ant by H. L. Smith, as agent for other stockholders. De- 
fendant proved by the cashier, that defendant was absent 
from the State at the time these transfers were made; that 
when the semi-annual report was published, giving his name 
as a stockholder to this extent, defendant came to him and 
expressed surprise, and objected thereto; that witness told 
him it was done for the benefit of D. MeDougald. Defend- 
ant and McDougald afterwards had an interview in presence 
of witness, when defendant told McDougald that stock must 
be transferred to some one else. This was not done, how- 
ever, until June, 1841, when the same was transferred by de- 
fendant to the bank. Defendant never took a certificate for 
this stock, or received any dividends thereon. At the time 
of the final failure of the bank, the circulation amounted to 
$228.946. 

S. R. Bonner testified: That he owned $1500 of the bills 
sued on in this case; that he was one of the original stock- 
holders. 

Defendant then proposed to prove that the original organ- 
ization of. the bank was illegal, and in violation of law and of 
the charter. The Court refused to hear the evidence, and 
defendant excepted. 

Wo. Dovauerty testified: That he knew of $160.000 of 
bills in circulation, of which $104.000 belonged to the Bank 
of Columbus. Defendant then gave in evidence the judg- 
ment of forfeiture against the bank, rendered at June Term, 
1843. 
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Defendant then gave in evidence the deed of assignment to 
R. Alexander, and proposed to show that the assignee wasted 
the assets, which were amply sufficient to pay the liabilities. 
The Court rejected the evidence, and defendant excepted. 

Defendant proposed to prove, that the bills held by the 
Bank of Columbus were received by them on deposit, under 
a contract with John Banks, James M. Chambers and A. H. 
Flewellen, three of the directors and large stockholders of the 
P. & M. Bank—they giving bond to redeem the same and 
pay interest on such deposit; and farther, that these bills 
were an excessive issue, in violation’ of law, and within the 
knowledge of the Bank of Columbus, who was particeps 
eriminis in the said illegal issue; and consequently, these 
bills form no part of the outstanding circulation of the P. & 
M. Bank. The Court rejected this evidence, and defendant 
excepted. 

The Court charged the Jury, that they “must be satisfied 
that the plaintiff is holder and owner of the bills sued on; 
that it mattered not if $1500 of them did belong to S. R. 
Bonner, unless the defendant had pleaded and proved a good 
and legal set-off against the said Lonner; not having done 
so, the plaintiff must recover on that point.” ‘You must 
also be satisfied that the defendant is a stockholder in the P. 
& M. Bank. The transfer book is evidence to that point.” 
As to defence set up by defendant, as to the shares trans- 
ferred to his name without his consent, the Court said: ‘The 
duty which the defendant owed to himself and the public, re- 
quired that he should have had it immediately cancelled ; and 
if you believe he did not do so, then he is liable for the same. 
Furthermore, the cashier was not the proper person to whom 
the defendant should have complained—to the President and 
Directors lhe should have gone, and repudiated the trans- 
fers, and had the matter set right. If he did not do this, and 
‘suffered his name to be published again and again as the 
owner, he is liable on the stock as if he were the owner.” 

“To ascertain the liability of the defendant, you must de 
termine the amount of his stock. If that amount exceeds 
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the bills sued on, you will find a verdict for the whole amount 
of the bills, with interest from the time of filing the declara- 
tion.”’ 

To each and all of these charges, defendant excepted. 


Defendant requested the Court to charge, among other. 
things, as follows: 

1. That the stockholders, if liable at all, are held and 
bound in proportion to the number of shares, and the value 
thereof, owned by each; that the plaintiff must prove the 
amount of his liability, im order to recover. The proportion- 
ate liability of defendant can only be ascertained by ascer- 
taining the whole liability of the bank at this time. 

2. That if the Jury believe that defendant was not, in fact, 
the owner of the 475 shares transferred to him, then he is 
not liable on said stock, unless the plaintiff shall prove that 
the defendant allowed the stock to remain in his name, to de- 
fraud and deceive the public. 

The Court declined to charge as requested, and defendant 
excepted. 


B. Hitt; Il. Hort; S. Jones, for plaintiff in error. 
W. Doveunerty, for defendant in error. 


The Court not being unanimous, the Judges delivered their 
#pinions serzatim. 


By the Court.—Lumpxiy, J. delivering the opinion. 


I propose to write a brief opinion in this case, not because 
the points adjudicated are unimportant, but for the simple 
yeason that a decision in these bank cases settles nothing. I 
2m warranted in saying this from the experience of the past 
six years. With every change in the Court, the same ques- 
tions are're-produced for re-adjudication. And we are au- 
thorized to infer, that this practice, so subversive of the fun- 
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damental object for which this tribunal was organized, is to 
continue so long as this litigation shall last. Why should I 
or any other Judge, under these circumstances, spend his 
time and strength for naught ? 

[1.] The first error assigned, is in ruling out the testimony 
of Ragan and Bonner, as to the illegal and fraudulent organ- 
ization of the Planters’ & Mechanics’ Bank of Columbus, and 
the participation therein of Bonner. 

Counsel for defendant in error confess that the Court was 
wrong in excluding this evidence, and state, by way of ex- 
planation, that the decision of this Court in Anne EF. McDou- 
gald, adm’x, vs. Bellamy, adm’r of Bailey, at Americus, 
July, 1855, was not known when the bill of exceptions in this 
case was certified. 

[2.] Was the Court right in rejecting the sayings of Lee, 
when he delivered a packet of the bills of the bank to Ragan, 
the assignee, showing from whom and where he obtained 
them? We think not, and upon the authority of Lockhart 
& Thomas against McNabb, decided last summer, and not 
yet reported. ) 

Here the main fact is the delivery of the money by a third 
person to the assignee. Without something explanatory, the 
transaction is unintelligible. Should not the concomitant 
declarations of the actor, Mr. Lee, be received as to the 
place where, and the person from whom, he obtained these 
bills, as well as the directions given as to the disposition to 
be made of them? Admit this proof, and the transaction is 
illustrated and understood. Reject it, and it is stultified. 
We see the packet handed over, but for what purpose or with 
what intent, we are left in utter darkness. 

[3.] Once concede that the amount of the outstanding cir- 
culation is a necessary element in ascertaining the stockhold- 
er’s liability, and we hold that it is; and it follows, of course, 
that every inquiry is legitimate and proper which aids in the 
investigation of that fact. It is argued, with great earnest- 
ness, that to permit these collateral issues, is to defeat the 
possibility of a recovery; and consequently, is a practical 
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denial of justice. At this distant day, since the bill-holder’s 
right to sue accrued, it may possibly have the effect of dri- 
ving him nto Equity, or even out of Court. That is not the 
fault of the law. 

But what insurmountable obstacle exists in this case more 
than in others? From first to last, there has been a facti- 
tious importance attached to these bank cases, which does 
not intrinsically belong to them. What are they more than 
others, either in principle or dollars, that they should disturb 
the equanimity of the Court, and compromit its dignity by 
the petty personalities of Counsel ; that they should consume, 
to such an unreasonable extent, the time of the country ; that 
they should be invoked to make and unmake Judges, and 
convulse the State from one end of it to the other? The 
fund of an insolvent is to be distributed—what a number and 
variety of issues must be formed, before the quota to which 
each creditor is entitled can be ascertained? But a suit at 
Law against an executor or administrator, is a strictly analo- 
gous proceeding. The trustee is sued by a creditor of the 
testator or intestate. He pleads, amongst other things, out- 
standing debts against the estate, of equal or higher dignity, 
of which he has been notified. Have not each of these claims 
to undergo a legal investigation, before a judgment, guando 
or preter, can be rendered? And yet, this is a practice of 
daily occurrence in our Courts. We have no doubt the diffi- 
culty of determining the outstanding circulation is greatly 
exaggerated in the imagination of Counsel. But be this as it 
may, the principle is a plain one. 

(4.), As to the 475 shares upon which it is sought to make 
Robinson liable, the evidence shows that this stock was trans- 
ferred to him without his knowledge or consent, and without 
consideration; and that if he held it all, it was for the benefit 
of McDougald. Robinson, therefore, can only be made liable 
on the ground of fraud. If the Jury should believe, from the 
proof, that after the fact was brought to his knowledge, that 
the stock stood in his name, he acquiesced in the transfer for 
the accommodation of McDougald, then he is presumptively 
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liable for the bills issued, before he re-transferred the stock 
to the bank; and, prima facie, he is not liable on bills issued 
after that time. 

Fraud is a question of fact, to be deduced by the Jury, in 
this as in all other cases, from all the circumstances connect- 
ed with the transaction. 

The transfer book, we think, was properly admitted to go 
before the Jury. And its materiality was,strengthened in 
this case, inasmuch as Robinson subsequently re-conveyed to 
the bank—thus acknowledging, that by virtue of the transfer, 
the legal title to the stock was in him; and that the bank re- 
cognized him as the owner. We do not intend to say—in- 
deed, our opinion is to the contrary—that had Robinson 
stood aloof entirely from the business, that the mere fact of 
_ the stocks being transferred to his name, would, per se, have 
involved him in any liability whatever. 

(5.) We hold there is error in the next assignment, as to the 
extent of the defendant's liability. It is the opinion of this 
Court, that the aggregate body of stockholders, are liable 
under the charter, for ad/ the bills issued by the bank; and 
that the liability of each is to be ascertained and fixed by the 
following proportion, namely: as the whole capital. stock is 
to the entire outstanding circulation, so is each stockholder’s 
shares to his part to be redeemed. 

We think there can be no doubt but that it was the inten- 
tion of the Legislature to make the stockholders ultimately 
liable to redeem ail the bills or notes issued by the bank. 
Such is the very language of the charter. Grant this and 
the argument is at an end; for it follows irresistibly, that 
each stockholder’s liability to take up the unpaid bills of the 
bank, is in proportion to the number of shares which he holds 
of the capital stock. For myself, I never felt clearer in any 
conclusion. 

Having thus succinctly disposed of the five grounds upon 
which the judgment of the Circuit Court must be reversed, 
we shall, with all possible brevity dispatch the remaining 
points in the record. 
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{6.] Was it error in the Court to disallow proof as to whom 
the bank recognized as the owner of the 475 contested shares. 
of stock in the bank? Had the proposition have been to. 
show that dividends were paid to Robinson, or that he voted 
as a stockholder, or performed other acts upon the faith of 
those shares, the question would have been different. We 
have already said that the bank treated him as the legal 
owner, by taking his assignment. But this was an act. We 
do not see by what rule we could let in the declarations of 
the bank, through its agents and officers, to the prejudice of 
third persons. 

[7.] How far are bill-holders to be affected-by the assign- 
ment made by the bank and ratified by the Legislature? 
The position occupied by Counsel for the stockholders is, 
that if assets sufficient in amount and value, were turned over 
to the assignee to redeem the circulation, and the same have 
been wasted, the stockholders are discharged. 

It might well be questioned, whether the assignment made 
by the bank ever was accepted by the bill-holders, in the le- 
gal sense of that term. But conceding that it was, the bill- 
holder, as the evidence shows, pursued‘his remedy at Law, 
upon his judgment against the assignee, to every available ex- 
tent; and the proof of this is, a return of nulla bona on the 
fi. fa. by the proper officer for executing the same. And 
having done this, and the bill-holder under the charter hav- 
ing a speedy, direct and certain redress against the stock- 
holder himself, the latter cannot require the former to look 
to any other source for payment. This point is virtually 
covered by Lane against Thornton, (11 Ga. R. beginning at 
page 513 et sequitur.) 

But it is argued by Mr. Hill with his usual ability, and 
who raises no question as to the validity of the assignment, 
that the bill-holders having, by their neglect, suffered the 
corporate effects to be lost, the stockholders who occupy the 
position of sureties, are discharged, and much authority is 
cited in support of this proposition. But no precedent has 
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been produced, and none, I feel quite certain, can be found 
which comes up to this case. 

I admit, that if property be assigned by the principal 
debtor, directly to the creditor, and it be wasted, there would 
be justice in the claim set up to exoneration, by the surety. 
But here the assets are transferred to a third person—one 
chosen and selected by the corporation, and over whom the 
the stockholders had equal power (I doubt not, in fact, far 
more) with the bill-holders, if not by the form of the deed, 
yet, by operation of law. The stockholders were not only 
interested in seeing this fund properly applied to discharge 
the primary liabilities of the bank, but they were entitled to 
the residuum should there be a surplus. Why did they not 
come into Equity and complain that Alexander, the assignee, 
was not discharging his duty? That he was suffering the 
assets to be squandered; and that in consequence thereof, 
they were likely to be damnified? On the contrary, no fault 
is found—no complaint heard. Judge Sturass, we are told 
in tho argument, held that the Legislature had no power to 
save the debts due to and from the bank from extinguish- 
ment; that the debtors of the bank had a constitutional right 
which could not be impaired, of being released from the per- 
formance of their obligations. And that Judge Alexander 
treated the whole matter, assignment and all, as a nullity ; 
and hence, refused to execute the trust which he voluntarily 
assumed. 

And thus, funds now alleged to have been amply sufficient 
to satisfy all these demands, were permitted to be wasted. 
And the doctrine is, that the bill-holders, with no notice by 
the stockholders to look after this property, and with co-ordi- 
nate power to do so themselves, are barred from pursuing 
their statutory remedy ! 

[8.] The next error assigned is, the refusal of the Court 
to charge the Jury, that by the judgment of forfeiture, the 
debts due by the bank were extinguished. 

This Court having repeatedly, within the last six -years, 
assigned reasons for entertaining the same opinion as that 
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held by our brother WorRILL upon this point, Iam content 
to rest my judgment of affirmance, in the present case, upon 
the past argument. (8 Ga. Rep. 468; 12. 486; 11 Jb. 
458 ; 16 16. 289.) 

My mind has never wavered for a moment upon this ques- 
tion, whether considered upon general principles or upon our 
own special legislation relative to the subject. 

In Thornton vs. Lane, (11 Ga. Rep. 495,) in speaking of 
the odiousness of the antiquated Common Law rule, thet upon 
the dissolution of a corporation, the debts due to and from it 
are extinguished, and which, thank God, Ihave lived to see 
itself extinguished, by an authority not subject to review, I 
remarked that ‘ Georgia is not obnoxious to this reproach, 
so far as this corporation” (the P. & M. Bank of Columbus) 
“and others in its vicinity, in pari delicto, are concerned. 
She has made ample provision to rescue them from the ope- 
ration of this rule.” 

Let us glance, for a moment, at some of the enactments 
upon this head. I shall not attempt an analysis or collation 
of all of them. 

The Act of 1840 (Codd, 115) contains this explicit provis- 
ion: ‘And in case any of said banks, their branches or 
agencies, shall then and thereafter” (that is, after the Ist 
day of February, 1841,) “fail or refuse to comply with and 
perform the requirement aforesaid promptly,’’ (pay specie 
on their bills,) “then his Excellency, the Governor, on due 
proof thereof, is hereby authorized and required to cause ju- 
dicial proceedings to be instituted, forthwith, against such 
defaulting bank, in the Superior Court of the county where 
the same is located, to the end that the charter of such bank 
may be declared as forfeited and annulled; and that the as- 
sets of the same be immediately placed into the hands of a re- 
ceiver, under adequate security, for the benefit of the creditors 
thereof.” 

Under this Act, judicial proceedings were instituted against 
the P. & M. Bank, to forfeit its charter, on account of its 
failure to redeem its notes in specie. But as hope was held 
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out that the bank would resume specie payments, in the winter 
of 1841, another Statute was passed authorizing and requiring 
the Governor to arrest the prosecution, provided the bank 
would commence to redeem its liabilities by the 1st of Janu- 
ary, 1842, and should continue to do so thereafter. (Codd, 
117.) 

But the promise of resumption proving delusive, the Leg- 
islature again, in 1842, enacted that, “in all cases where ju- 
dicial proceedings had been commenced by the State 
against this and other banks, which had become amenable 
to the provisions of the Act of 1840, and which had failed to 
comply with the requirements of the Act of 1841, upon the 
final trial of such proceeding and the rendition of a verdict, 
upon which a judgment of forfeiture should be pronounced, 
the Judge should pronounce the judgment of dissolution for 
all purposes whatsoever, saving and excepting as to its 
power, in its corporate name, to collect and pay its debts, and 
to sell and convey its estate, real and personal, which power 
should be exercised by the receiver or receivers, whose ap- 
pointments are herein provided for, in the name of said cor- 
poration, subject to no control whatever by the corporation 
or its officers. No inference can properly be drawn from this 
nor any other expression, in any of these Acts, adverse to the 
stockholders’ right to interfere, legally, to protect their inter- 
est. Their right to do this, resulting from their liability un- 
der the charter, could not be divested, even by the Legisla- 
ture, had it been attempted. And it was made the duty of 
the Governor, on being notified thereof, by the Judge before 
whom the case was determined, to appoint three competent 
persons as receivers, whose duty it should be to take charge 
of and collect, as early as practicable, the debts and demands 
due and owing to said bank; and to pay off and discharge 
its liabilities, and to turn over the balance of the assets to 
the stockholders, in preportion to the amount of stock held 
by them.” (Cobd, 118, 119.) 

In May, 1845, just before the judgment. of forfeiture was 
rendered, the bank made a regular assignment of all its pro- 
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perty, real and personal, and of all its debts, credits and ef- 
fects, for the benefit of all its creditors. And no receiver 
having been appointed by the Governor, under the Act of 
1842, because none could be found willing and competent to 
act, the Legislature at its next session in December, 1843, 
ratified and confirmed the assignment made by the bank, de- 
claring that it should be taken, held and considered, valid 
for all purposes, both in Law and in Equity. And the as- 
signee, Robert B. Alexander, was authorized to sue and be 
sued, in his said character, for any demand due to and from 
said corporation. (Cobb, 120, 121.) 

And yet, in the face of all this legislation and of this as- 
signment by the bank, before its charter was forfeited and of 
the legislative confirmation thereof, it is insisted that the lia- 
bilities of the corporation, and consequently, the personal 
liability of the stockholders, is extinguished! and wherefore? 
Suppose it be true that the debtors of the bank, and the stock- 
holders contracted in reference to the Common lawrule? Is 
it not equally true that they contracted also in reference to 
the acknowledged right of the Legislature to rescue the as- 
sets from this principle? And is not the one to be taken as 
much an element of the contract as the other ? 

But while it is not disputed that the Legislature had the 
power to interpose and prevent the operation of the Common 
Law rule, and that they have exercised the right, as 1s clearly 
shown in the foregoing quotations, yet, it is contended, that 
by the judgment of forfeiture, upon the quo warranto ren- 
dered against the bank, that all the debts due to and from 
the institution were extinguished. 

I have endeavored, and I trust successfully, to demonstrate 
on a former occasion, that conceding this to be true, it does 
not affect or impair, in the slightest manner, the collateral 
undertaking of the stockholders under the 11th section of the 
charter. (16 Ga. R. 289.) I am content to submit that 
opinion, and upon it my judicial reputation, to the test of 
time and the scrutiny of the professional world, and to be 
judged accordingly. 
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But waiving this view of the subject, what was the judg- 
ment of the forfeiture pronounced by the Superior Court of 
Muscogee County, against the Planters’ & Mechanics’ Bank 
of Columbus? It is in these words: “It is considered by 
the Court, that the liberties, privileges and franchises, to-wit : 
that of being a body politic and corporate, by the name and 
style of the Planters’ & Mechanics’ Bank of Columbus, here- 
tofore used, enjoyed and exercised by the defendant, be 
seized into the hands of the State, and that the said defend- 
ant do not, in any manner, hereafter intermeddle, use, have, 
enjoy or exercise, any of the liberties; franchises or privile- 
ges of a body politic or corporate, but that the defendant be 
absolutely prejudged and excluded from holding, using or 
exercising any of the privileges, franchises or liberties of a 
body politic or corporate, and that the State recover its costs, 
to be taxed,” Kc. 

Suppose it be true, that apart from the Acts of 1840, 1841, 
1842 and 1843, the debts due to and from the bank would 
have perished with the corporation, how can it be pretended 
that they are not saved by the Statutes? Does this judg- 
ment assume to disregard the law, as has been suggested, on 
account of its supposed unconstitutionality? We deny that 
it admits of any such construction; and we must interpret it 
by itself, and not from tradition. We hold that the judgment 
is precisely what it should have been, both in form and sub- 
stance. 

The Act of 1840 directed a judgment of forfeiture to be 
rendered against this and other defaulting banks, upon fail- 
ure to pay specie at a stipulated period. But the same Act 
rescued the assets by providing that they should immediately 
be placed in the hands of a receiver. The Act was silent as 
to who should appoint the receiver ; and therefore, a ques- 
tion may have been raised as to the necessity of the further 
action.of the Court. But the Act of 1842 removes all doubt 
or difficulty upon this point. A judgment of dissolution was 
to be pronounced for all purposes whatsoever, saving and ex- 
cepting as to the power of the bank, in its corporate name, 
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to collect and pay its debts, &c. which power is to be exer- 
cised by a receiver, to be appointed by the Governor, upon 
being notified by the presiding Judge that the charter has 
been judicially annulled. 

And was not just such a judgment rendered? One which 
recalled to the State all the liberties, franchises and privile- 
ges which had been granted to the bank, and leaving the 
debts due to and from it untouched? The form of the judg- 
ment was not prescribed by the Act, and it never was con- 
templated that it should, in so many words, save and except 
the liabilities of the Bank from its operation. Hence, it 
makes no attempt to do this. It would have been a work of 
supererogation. This had been expressly and effectually 
done by the several Statutes passed for this purpose. The 
judgment fulfilled its mission in dissolving the charter. The 
custody and collection of the debts were committed to a re- 
ceiver not appointed by the Court, but by the Governor, not 
deriving his authority from the judgment of the Court, but 
from the Statute. 

We respectfully submit, then, that an attempt is made to 
wrest this judgment from its legal import, and to attribute to 
it a meaning and effect never contemplated. Were it other- 
wise, it was not in the power of the Court to award a valid 
judgment in contravention of the law. A judgment ofa Jus- 
tice of the Peace for fifty dollars, under the old law, or one 
hundred under the new, would be void for want of jurisdic- 
tion; for where a judgment is beyond the jurisdiction of the 
Court rendering it, it may be treated as a nullity in a collat- 
eral proceeding. 

But suppose I am wrong in all this, could there be any 
doubt, that under the Acts set forth, the judgment might be 
set aside and a new judgment awarded in conformity with 
the law? I insist,j however, there is no occasion for this. 
The judgment is right, and it is doing violence to the obvious 
design of the Legislature and the Court, to undertake to per- 
vert it to the purpose claimed for it. 

Suppose just such a judgment was now rendered upon a 





852 SUPREME COURT OF GEORGIA. 


Robinson vs. Lane. 








quo warranto, since the repeal Act of the last Session was 
passed—would it be pretended that the corporate debts were 
extinguished ? And why not? Why were not the Acts of 
1840 and 1842, as much the law, as to this corporation, as 
the Act of 1855-’56, is now to corporations generally? The 
late Statute simply repeals the Common Law rule as to de- 
funct corporations. Was it not set aside by the Acts of 
1840-'42, as to this bank? Why, then, should a general 
judgment of ferfeiture, without any saving as to the debts, 
operate differently in the two cases? 

I must think that examination and reflection will eventu- 
ally conduct us to but one conclusion in this case. That such 
was the cotemporaneous construction put upon the judgment 
of forfeiture, is evident from this fact. Suits at Law, under 
the Statute, were brought against Judge Alexander, as as- 
signee of the bank, by the bill-holders. He was a gentleman 
of high professional standing; and yet, he submitted to have 
judgments go against kim, without opposition. And these 
judgments are made the foundation of the suits, at this day, 
against the stockholders; and it will not do to say, by way 
of explanation, that he was sued as assignee under the deed, 
and not under the law. As assignee under the deed merely, 
no action at Law could have been brought against him. And 
no one knew this better than he did. 

Before dismissing this branch of the case, I would take oc- 
casion to remark, that more than once during the discussion 
of these bank cases, Counsel have portrayed in vivid colors 
the hardship of enforcing the individual liability clause against 
the stockholders, when by the judgment of forfeiture, they 
were deprived of the means of meeting and discharging the 
indebtedness of the bank. But by reference to the Acts, it 
will be seen that no such injustice is ascribable to the Legisla- 
ture. The provision for collecting the corporate assets was 
co-extensive with that for paying its debts. And if any 
debtor of the bank has escaped, upon the ground that his lia- 
bility was extinguished, the fact has not been brought to the 
knowledge of this Court. Indeed, it is more than intimated 
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— it is distinctly stated in this discussion, that the assignee 
suffered the debts to be lost, because he did not see fit, for 
reasons satisfactory to himself, to enforce their payment. 

[9.] The only remaining question is, as to the constitution- 
ality of the Act of 1843. The objection is, that the body of 
the Act does not correspond with its title. We are unable to 
detect the discrepancy. 

The Act of 1840 was to compel the several banks to re- 
deem their liabilities in specie; and to provide for the forfei- 
ture of the charters of such as might refuse. The Act of 
1841 was to arrest judicial proceedings and grant further 
time for resumption. The Act of 1842 was simply amenda- 
tory of these two; and the Act of 1843 was amendatory of 
all three—and such only is its title. Where is the repug-: 
nancy? Does not the Act effect what its title indicated? 
Instead of the Legislative assignment and its execution by a 
receiver, to be appointed by the Governor, as directed by the 
Act of 1842, the Act of 1843 ratifies the assignment by the 
Bank and substitutes the assignee therein named, in the place 
of the receiver, as contemplated by the previous law. In- 
stead of discord, we see nothing but the strictest harmony 
and conformity between the Act of 1843 and its title. 


McDonaLp, J. concurring. 


The judgment of the Court below, in this case, is reversed on 
séveral of the assignments of error, by the unanimous judg- 
ment of the Court. Two of the assignments of error are over- 
ruled by the unanimous judgment of this Court, and there is 
an affirmance of the judgment, by a majority of the Court, on 
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two other assignments—one of the members of the Court dis-- 
senting. 

The two assignments of error on which the Court disagree, 
are— 

First. In the rejection by the Court of the testimony of 
M. Robinson, as to the value and amount of the assets turn- 
ed over to the assignee, and the waste thereof by the assignee. 

Second. The refusal of the Court to charge the Jury, that 
by the judgment of forfeiture, the debts due by the bank were 
extinguished. 

It is not necessary that I should discuss any other matter 
in the case, than the points on which the Court disagree. I 
will consider, first, the last of the two above stated assign- 
ments. 

- [have no doubt, that according to the Commor Law, on 


the civil death of a corporation, its debts are extinguished, 


and I have as little doubt that the Legislature has power to 
prevent that effect. A corporation is factitious; and if the 
power which creates it, in the act of its creation, or by sub- 
sequent constitutional enactment, makes no provision for pre- 
serving and continuing the debts due to and from it, on its 
absolute dissolution, they perish with it—they become ex- 
tinct. 

If the charter of the Planters’ & Mechanics’ Bank was re- 
pealed or annulled, and the corporation was absolutely dis- 
solved thereby, unless they have been prevented by compe-. 
tent constitutional legislation, the consequences ensue to 
which I have adverted. 

The important question in this case then is, was the cor- 
poration absolutely dissolved by the judgment pronounced? 
And if it was, have the debts due to and from it been saved 
from extinction by the Legislature? 

In considering the effect of the judgment, I will inquire— 

ist. Into the origin of the proceeding and its objects. 

2d. What was the proper judgment under the proceedings 
instituted ? 

3d. The nature of the judgment pronounced? 
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4th. Whether the judgment operates as a forfeiture, with- 
out execution of it? 

1st. What was the origin and object of the proceeding in- 
stituted against the Planters’ & Mechanics’ Bank of Colum- 
bus? | 
Prior to the meeting of the General Assembly in 1240, 
some of the banks of this State had suspended specie pay- 
ments. The Legislature, at the session of that year; made 
it the duty of the Governor to issue his proclamation, requi- 
ring suspended banks to resume specie payments on or before 
the first day of February thereafter, and on the refusal or 
failure of any bank to do so, and on due proof thereof, to or- 
der judicial proceedings to be instituted forthwith against it 
to the end that the charter might be declared as forfeited and 
annulled, and that the assets of the same be immediately 
placed in the hands of a receiver, for the benefit of the cred- 
itors thereof. 

The suspension of specie payments by the bank, and its 
continuance in a state of suspension, were considered such 
abuses of its franchise as called for the interposition of the 
Government to protect the people from a worthless currency. 
The Legislature, however, did not intend to inflict the great 
evil on the community that would have followed the extinguish- 
ment of the debts due to and from the defaulting bank; and 
therefore, by the strongest kind of implication in the Act of 
1840, repealed the Common Law princinle adverted to, by 
providing that on the judgment of forfeiture, the assets should 
be immediately placed in the hands of a receiver, for the ben- 
efit of the creditors. 

The General Assembly of 1842, declared its intention still 
more emphatically, and it may be said, repealed this principle 
of the Common Law in these cases, by enacting that on the 
rendition of a verdict on which a judgment of forfeiture should 
be pronounced, the Judge should pronounce a judgment of 
dissolution of said corporation for all purposes whatsoever, 
saving and excepting as to its power, in its corporate name, 
to collect and pay its debts,-and to sell and convey its estate, 


ES ————————————————— 














356 SUPREME COURT OF GEORGIA. © 


Robinson vs. Lane. 








real and personal. Hence, it was not only intended, but 
actually provided by the Legislature, that notwithstanding 
a judgment of forfeiture should be pronounced, the relation 
of debtor and creditor between the bank and its debtors and 
creditors, should not be interrupted; that there should be no 
reversion of the real estate to its grantor, and that its per- 
sonal estate should be applied to the payment of its liabili- 
ties. 

There can be no question of the validity of these Statutes. 
The Legislature had the constitutional power to pass them. 
It had control over the subject. Indeed, proceedings for dis- 
solving a corporation or seizing its franchises, must be in- 
stituted by authority of the State. (5 Mass. Rep. 230.) A 
corporation may be dissolved for some purposes; that is, in 
part, and in such cases, in England, it may be renovated by 
anew grant from the King. (The King vs. Passmore, 3 
Term. Rep. 241.) 

The proceeding had its origin with the Legislature, and its 
object was, to deprive the bank of its franchise; and while it 
did that, to protect the community against the effects of a 
total dissolution, under the rules of the Common Law, upon 


_its debts. 


What was the proper judgment, then, on a verdict against 
the bank, on proceedings instituted under the foregoing au- 
thority ? 

The proceeding adopted by the State’s officer against the 
bank, was just such as was best calculated to carry into effect 
the legislative intent. An information in the nature of a 
quo warranto, was filed against it. What is the proper judg- 
ment on such a proceeding ? 

A quo warranto is the remedy where there is a body cor- 
porate de facto, who take upon themselves to act as a body 
corporate, but from some defect in their constitution, they 
cannot legally exercise the powers they affect to use. (3 
Durn. § East, 244.) Prosecution by information, in the na- 
ture of a writ of quo warranio, is substituted for the tedious 
and protracted proceeding by writ of quo warranto. - 
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The process is speedier, and the judgment not quite so de- 
cisive. It is applied to the mere purpose of trying the civil 
right, seizing the franchise or ousting the wrongful possessor. 
(3 Bl. Com. 263.) The judgment is, that the parties be ous- 
ted, and the franchises seized into the hands of the Govern- 
ment. (2 Kent, 313.) If the party has continued in pos- 
session of the liberty by wrong, the judgment is, that he shall 
be ousted; but if he once had title and loses it, the judgment 
is, that the liberty shall be seized. (Yelverton’s Rep. 192.) 
The judgment in the case of the City of London, was a judg- 
ment of seizure into the hands of the King, and the corpora- 
tion was not thereby dissolved, for such judgment neither dis- 
solves nor extinguishes the body politic. (4 Modern Rep. 
58.) 

Mr. Grant, in his able treatise on the law of corporations, 
after an elaborate analysis of the authorites on this subject, 
states as one of the principles to be deduced therefrom, that 
for the purpose of punishment, short of annihilation, the pro- 
per proceeding where a corporation either abuses its undoubt- 
ed liberties, franchises, &c. or usurps new liberties, &c. not 
granted in its charter, is an information, by the Attorney 
General, in the nature of guo warranto, where the judgment 
for the Crown will be seizure into the hands of the Crown. 

This is to be adopted, where the object is punishment by 
deprivation of corporate rights for a time, not the total and 
final deprivation of these rights. (Grant on Law of Cor. 
301.) The judgment rendered in this case, is a judgment of 
seizure into the hands of the State. It is in conformity to 
the law in such cases. ‘‘ Where it appears that the King or 
his ancestors, have once granted a liberty, and the liberty is 
forfeited by mis-user or non-user, the judgment shall be, that 
it be seized into the King’s hands.” (2 Kydon Cor.) “In 
cases of abuser or non-user of a franchise, once lawfully 
granted, the King resumes that which orjginally flowed from 
his bounty; and this course, it has been said, is most benefi- 
cial to the subject, who, though by forfeiture, mispleading or 
default, he may lose his liberty, may have recourse to the 
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King’s mercy for restitution.” (Jb.) Where it appears that 
a liberty is usurped by wrong, exercised on no title, by the 
King’s grant or otherwise, judgment of ouster, only, should 
be entered. (Jd.) The proceeding in this case, was not the 
proper proceeding to annul the charter. It was a proceed- 
ing on which a judgment of seizure alone could be entered. 
The judgment rendered, was the usual judgment of ouster, 
including a judgment of seizure. (2 Kyd on Corp. 407; 8 
Cowen’s Rep. 721; Grant on Cor. 298, note g.) The judg- 
ment in the case, as rendered, does not destroy the corpora- 
tion. It is in conformity, also, to the legislative intent, that 
it should not have that effect. 


It will be necessary to say but little on the next ground, 
as to the nature of the judgment pronounced, having had oc- 
casion to say so much on that subject. 


It is insisted that the judgment rendered, dissolves the cor- 
poration. I have shown that an information in nature of a 
writ of quo warranto, is not the proper proceeding against a 
corporation to dissolve the charter, and that the judgment 
therein is a judgment of ouster or seizure. 


If the members of a corporation have abused their liberties, 
as granted in their charter, and it is desired to annul the 
corporation, the proper proceeding for that purpose is by scire 
facias. (Grant on Cor. 301.) The judgment in such case 
is, that the charter granted to the corporators, that they 
should have the franchises, privileges, corporate rights, Xe. 
in the charter granted, be revoked, vacated, annulled, and be 
held vacate, invalid, and taken for wholly null, &c. &. In 
such a case, the lands of the corporation, on its dissolution, re- 
vert to the donor; debts due to and from it are extin- 
guished, and its personal estate vests in the State or the peo- 
ple. I know of no exception to this except in the case when 
“a prior grantor brings a se?. fu. in the name of the State in 
respect of something which, having first been granted to him, 
is subsequent!y granted, in whole or in part, to another.” 
(Grant on Cor. 45.) In this last case, the judgment should 
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proceed further, and add a clause of seizure into the hands of 
the State that it may be preserved for the prior grantee. 


It is argued, however, in this case, that the judgment dis- 
solves the corporation, and that inasmuch as the Court did 
not render the judgment, with the exception expressed in the 
Act of 1842, or rather because the exception expressed in 
the Act is not incorporated in the judgment, the debts of the 
bank are extinguished by the judgment—and it is stated to 
have been the opinion of the Judge who rendered the judg- 
ment, that the exception in the Act was unconstitutional: and 
that therefore, it was purposely omitted in the judgment. 


These things do not appear in the record. They are al- 
together traditional. We must act upon the judgment as it 
is, and determine its legal effect as it stands in connection. 
with the whole proceeding and the law. It seems to me that 
if the presiding Judge had considered the Act as prescribing 
the form of the judgment, he would have conformed to it as 
far at it was in his opinion constitutional. The Act of 1840 
declares that the proceedings should be instituted, to the end 
that the charter of the bank may be declared as forfeited and 
annulled. The Act of 1842 declares that the Court “shall 
pronounce the judgment of the dissolution of the said corpo- 
ration for all purposes whatsoever.” Then follows the excep- 
tions. The judgment pronounced does not declare the char- 
ter forfeited and annulled, nor does it adjudge the corpora- 
tion dissolved for all purposes whatever. 

It adjudges, Ist. That the liberties, privileges and franchi- 
ses, to-wit: that of being a body politic and corporate, by the- 
name and style of the Planters’ and Mechanics’ Bank of Co- 
lumbus, heretofore used, enjoyed and exercised by the de- 
fendant, be seized into the hands of the State. 


2d. That the said defendant (treated as an existing, undis- 
solved body) do not, in any manner hereafter, intermeddle, 
use, have, enjoy or exercise any of the liberties, privileges 
or franchises of a body politic or corporate. 

3d. That the defendant be absolutely forejudged and ex- 
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cluded from holding, using or exercising any of the privi- 
leges, franchises or liberties of a body corporate or politic. 


I will not pause to inquire whether this judgment affects 
the grantees of the franchises, &. It is their grant and con- 
tract that were moved against. If it did, it amounts to no 
more than a judgment of seizure of the liberties, franchises, 
&c. into the hands of the State, and that the bank be pro- 
hibited from using any of the franchises, &c. conferred on the 
grantees in the charter, and from intermeddling therewith. 
But granting that by its terms it affects the rights of the 
grantees, to what extent does it affect them? 


The judgment is on an information in the nature of a quo 
warranto. Mr. Grant, in his treatise already referred to, 
says that the proceeding by sez. fa. appears to be the only 
adverse legal proceeding by which the corporation can be 
finally annulled, for the effect of a judgment of seizure into 
the hands of the Crown, of the liberties, franchises, &c, fol- 
lowed by actual seizure, accordingly does not, of itself, ope- 
rate to annihilate the corporation, which may, at any time, 
be restored and revived by the Crown. (295, 297, note o, 
301.) What becomes of the assets, debts and liabilities of 
the corporation upon the seizure? In England, the Crown, 
upon seizure of the franchise, appoints a custos, who dischar- 
ges all the functions, duties, &c. of the corporation, until the 
restitution of the liberties, or revival of the corporation. 
(Grant on Cor. 302.) 


But laying aside all the learning on the subject of corpo- 
rations, their dissolution, &c. to be derived from the authori- 
ties, and our Statutes settle the whole matter. If the Com- 
mon Law had established a rule that, on the civil death of a 
corporation, its estate, real and personal, and its assets, 
should be vested in a custos or receiver, to be appointed by 
the Crown or the Court, who should sell the estate, collect 
the assets and pay the liabilities of the corporation, the debts, 
of course, would survive the dissolution. Our Statutes are 
surely as potent as the Common Law; and if there is any 
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thing in language, they save the debts of this bank from ex-— 
tinction. 

It is scarcely necessary to consider whether the judgment 
can operate as a forfeiture, without an execution of it. I 
think it cannot. ‘After judgment, the regular course is, to 
issue a writ of seizure to the Sheriff, which, after reciting the 
proceedings in the guo warranto, commands him to seize the 
liberties into the King’s hands.” (2 Kyd on Cor. 409.) 
But this writ, says the author, in point of fact, has not al- 
ways issued. That the writ has not always issued, by no 
means establishes the law to be, that the forfeiture is com- 
plete without it. 

If the defendant is in Court when the judgment is rendered 
against him, to restore the patent into Chancery, no process 
is necessary, unless he refuses to bring in the patent. It is 
in such cases, I apprehend, that no execution is issued. 

If the patent, which is avoided by the judgment, belongs 
to a corporation, a distringas is the proper process to‘compel. 
them to bring it in to be cancelled. (Hindm. on Patents, 
425; Grant on Cor. 44, note S.) 

But how is a judgment to be executed here, where the 
charter is a public law, all our Statutes being, by express 
enactment, public Statutes? It cannot be brought into Court 
to be cancelled. In England, it is said that patents or char- 
ters granted by the Crown, by direction of Parliament, can- 
not be set aside or repealed Ly the judgment of a Court. A 
charter granted by Parliament, cannot be repealed or changed 
but by Act of Parliament. (Gant onCor.10.) All charters in 
this State are by Statute, and they are by Statutes irrepeala- 
ble, at least in the first instance. They are irrepealable because, 
after acceptance, they become contracts, and the State can 
pass no law which impairs their obligation. Hence, to adopt 
the rule above stated, charters, in this State, could never be 
interfered with by any kind of proceeding. It is not neces- 
sary to adjudicate any thing in regard to that matter in this 

I will, nevertheless, say, that a rule might be adopted 
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here to accomplish the object of repeal without interfering 
with the principles of the Constitution. The only impedi- 
ment to Legislative repeal, is the constitutional provision to 
which I have adverted. The Judiciary has no power, by any 
kind of proceeding, to repeal a Statute, but it has power to 
rescind a contract on legal principles. 

The ground on which charters are forfeited, is that a cor- 
poration cannot be allowed to take a grant and repudiate the 
conditions on which it is made; and therefore, a breach of 
the conditions, is punished by withdrawing the grant. 

A judgment of forfeiture annuls the contract and removes 
all constitutional difficulties from the subject, and the Legis- 
lature may then repeal the charter without encountering the 
prohibition of the Federal Constitution. 

The conclusion to which I have come is, that the Court 
below was right in refusing to charge the Jury, that by the 
judgment of forfeiture pronounced in this case, the debts of 
the bank were extinguished. 

The Court committed no error, in my opinion, in reject- 
ing the evidence of M. Robinson in regard to the value and 
waste of the assets which had been turned over to the as- 
signee. 

The Act of the Legislature, by declaring the assignments 
legal and valid, to all intents and purposes whatsoever, only 
affirmed the Common Law on that subject. It was legal and 
valid without the Act. The Statute was not certainly in- 
tended to operate beyond its words. It cannot have the ef- 
fect of fixing the assent of creditors to it, even if that affected 
the case. 

The plaintiff in error is not a surety; he is a principal. 
It is true his liability is udtémate; but by accepting the char- 
ter, he assumed that liability asa principal. The bank is owned 
by the stockholders, and every stockholder assumed the same 
kind of liability ; and if they are sureties, they are sureties 
for themselves. 

But if they are sureties, the creditors are not affected by 
the waste of the assets by the assignee, who became receiver 

















MACON, JANUARY TERM, 1856. 363 





Robinson vs, Lane. 





‘by the Act of 1848. That Act was passed after the judg- 
ment, on the information against the bank. No receiver had 
been appointed, and no competent person was found who 
would accept the appointment. ‘The assignee was converted 
into a receiver, and was invested with power to sue, and was 
subjected to suits at the instance of creditors. 

It is not pretended that the creditors were parties to the 
assignment, when it was made; then what was the effect of 
the assignment as to the creditors? Did it constitute them 
cestui que trusts, asiscontended? ‘A man who, without any 
communication with his creditors, puts property into the 
hands of trustees, for the purpose of paying debts, proposes 
only a benefit to himself by the payment of his debts ; his ob- 
ject is not to benefit his creditor; it would therefore be a re- 
sult most remote from the contemplation of the debtor, if it 
should be held that any creditor discovering the transaction, 
should be able to fasten on the property and invest himself 
with the character of a cestud que trust.” (Bill vs. Cureton, 
(2 Mylne § Keene, 503.) The ratification of the creditors 
must be inferred from their own acts, and not from the acts 
of the debtor. 

The Legislature cannot make contracts for individuals, and 
no assent of creditors to the assignment can be inferred from 
the Act of 1843. The object of that Act was to convert the 
assignee into a receiver, and to impose on him the duties and 
liabilities of that office. It was with him to acquiesce in or 
reject the responsibilities thus thrown upon him. 

As we hear of no complaint from him, it is to be presumed 
that his conduct has amounted to an acceptance, which he is 
not now at liberty to withdraw. By that Act he stands in 
the place of the bank; he is its representative, except as to 
individual liability for the debts; he is to be sued instead of 
the bank. Does a suit by a creditor against him, amount to 
a ratification of the assignment? By the suit the creditors 
recognize the defendant as the assignee or receiver, but do 
not adopt the assignment in the sense contended for by de- 


fendant. 
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To obtain the benefit of the ultimate liability of the de- 
fendant, it is held that the creditors must show a judgment 
and execution against the bank or the assignee, who is, as 
receiver, its representative, with a return of “ nulla bona.” 
But it is contended, that by using the only possible means to 
enforce their rights, they forfeit them. Such a position 
cannot be supported. The assignee is not the agent of the 
creditors; he is not subject to their contract; he was made 
assignee without consultation with them; they have relin- 
quished no right which they had against the bank or stock- 
holders, by suing him; the bank might have been sued by 
them notwithstanding the assignment ; they have neither di- 
rectly nor indirectly, in consideration of the assignment, re- 
leased the bank from liability; the bank could not plead in 
bar the assignment; the creditors cannot be forced, by the 
debtor, now that we have no bankrupt law, to accept an as- 
signment in satisfaction ; this can be done by contract alone, 
and there is no contract, express or implied, demonstrated 
by the evidence, which discharges the bank or stockholders 
from liability, in consequence of the assignment. This is 
not the case of collaterals, pledged to a creditor for the pay- 
ment of his debt, and he loses them by negligence. The 
waste of assets by an executor, given him in trust for the 
payment of debts, does not relieve a security for a debt, 
though the creditor may have exhausted all legal and equita- 
ble remedies against the executor. 

The Court, therefore, in my judgment, very properly re- 
jected the evidence of the amount of assets assigned. 
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BENNING, J. dissenting. 


In this case, a number of decisions were made by this 
Court. In all of them, except three, I concur. Those three 
are—First, as to the nature and extent of the liability which 
the eleventh section of the charter of the Planters’ & Mechan- 
ics’ Bank of Columbus imposes on the stockholders in that 
bank. Secondly, as to the effect, if any, which the trustee’s 
wasting the property assigned to him by the bank, to be ap- 
plied to the payment of the debts of the bank, had cn the lia- 
ability imposed by the section aforesaid, on the stockholders 
in the bank. Thirdly, as to the effect, if any, which the judg- 
ment of forfeiture rendered against the bank, had on the said 
liability imposed on the stockholders. 

The reasons for my dissent from the first of these three de- 
cisions, have been pretty fully expressed in other cases, which 
have been before this Court. Referring to what I have said 
in Adkins vs. Thornton, a case argued at the same time with 
this, I dismiss the point as to the first of the three decisions. 

My dissent from the other two of the three decisions, I 
cannot dispose of so summarily. I must give my reasons for 
it. 

What, then, was the first of those two decisions ? 

On the 26th of May, 18438, the Planters’ & Mechanics’ 
Bank of Columbus, by deed, assigned to Robert B. Alexan- 
der, ‘“‘all and singular the property, goods, effects, debts, 
dues, claims and all the other personal estate belonging to,” 
said banks, “upon trust ;” that he, as soon as he conveniently 
could, should make sale and dispose of “so much thereof, 
and such part thereof, as” was, “in its nature saleable, for 
the best price, in money, that” could “be reasonably had or 
obtained for the same ;” and that he should “collect and get 
im so much thereof as’ was “not, in its nature, saleable ;” 
and that he should, in the first place, pay himself his expen- 
ses incurred in such sales and collections, as well as pay all 
other expenses that might be incident to “the execution of 
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the trust’”’ in the assignment expressed; and then that he 
should “apply the residue of such trust moneys to the pay- 
ment and satisfaction of the several sums of money due and 
owing by said Planters’ & Mechanics’ Bank of Columbus, to 
all the creditors of said bank, pari passu, and without any 
preference or priority of payment, other than such as” might 
“be prescribed by law.” 

The assignment contained no words of trust, in favor of the 
stockholders of the bank. 

The assignment was made, shortly before the time at which 
judgment of forfeiture was rendered against the bank. 

In the declaration, it is alleged that Adkins, the plaintiff 
therein, on the 16th of April, 1847, sued “ Robert B. Alex- 
ander, assignee” of the said bank, upon the same notes on 


_which that declaration against Robinson as stockholder, was 


founded; and that on the 10th day of Feb’y, 1848, he recov- 
ered “ of said bank” the amount of the notes. 

On the trial, Robinson proposed “to show assets remain- 
ing in the hands of Ragan,” as succeeding assignee to Alex- 
ander; and also, proposed to show the amount of assets 
turned over to Alexander, under the assignment, in order to 
make it appear that a sufficiency of assets had been turned 
over to Alexander, to redeem the liabilities of the bank; and 
also proposed to show acceptance of the assignment by Ad- 
kins. As evidence of such acceptance, Robinson insisted 
that he had the right to rely on the terms and intent of the 
Acts passed by the Legislatures of 1842 and 1843, in refer- 
ence to banks in a state of suspension; and on the fact that 
Adkins had, as aforesaid, sued Alexander as assignee. 

The Court held that Robinson could not establish his point, 
unless he could show “an actual assent by the creditor—an 
implied assent not being sufficient.” And to that decision, 
the defendant excepted. 

The defentant also offered to prove, that Alexander had 
“wasted, misapplied and squandered the assets” turned over 
to him as assignee. This the Court also refused to let him 
do; but on what ground the refusal was put, the bill of ex- 
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ceptions does not state. And to that decision, the defendant. 
excepted. 

Were these decisions right? That is the precise question 
for my consideration. 

The reason which governed the Court in the making of the- 
latter of the two decisions, was probably the same as that 
which governed it in the making of the former of the twa,. 
viz: the notion that nothing short of “ actual assent by the 
creditor,” to the assignment, would be sufficient to make 
him a party to the assignment. 

This is a narrow ground for the decision to rest on; and in 
the argument before this Court, the decision was placed on 
a broader ground, viz: that a waste of the assets by the as- 
signee would be no defence to the stockholders, even if the 
bill-holders properly assented to the assignment. .I shall, 
therefore, have to inquire into the validity of both grounds. 

Is it true, then, that the assent of a creditor to the assign- 
ment, to be good, had to be “actual’’; is it true that “im- 
plied assent” by a creditor, would not have been sufficient ? 
I answer no. If the acceptance of a deed can be implied 
from facts, the acceptance is as good as it would be. if it 
were express. Surely there can be no doubt of this. 

And if an acceptance by acts will be sufficient, then, on a 
question of acceptance or no acceptance, any acts going to 
show acceptance, will of course be admissible as evidence. 

Adkins brought suit on his bills against the assignee. 
This was an act from which it was certainly possible that the 
Jury might infer that he accepted the assignment. 

So, the Act of 1848 declared the assignment to be valid. 
The assignment was made for the benefit of the creditors. 
A Jury might, therefore, conclude that the Act was procured 
by the creditors. But if the Act was procured by the credi- 
tors, then the Act is evidence that the creditors assented to 
the assignment. 

Hence, I think that the ground on which the Court put its 
decision, was not a sufficient one. I proceed to the other 
ground. 
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If the trustee had wasted the assets, would that have been 
a defence to the stockholder, Robinson, against the bill-hold- 
er, Adkins, to the extent of the wasted assets ? 

In treating this question, I shall first endeavor to find 
what would have been the answer to it if no judgment of for- 
feiture had ever been rendered against the bank. Secondly, 
I shall try to find what is the answer to it, considering that a 
judgment of forfeiture has been rendered against the bank. 

Supposing, then, that no judgment of forfeiture had ever 
been rendered against the bank, would a waste of the assets 
by the assignee have, to the extent of the wasted assets, con- 
stituted a defence to the stockholder, Robinson, against the 
bill-holder, Adkins? 

Certainly not, if the assignment was itself invalid. And it 
was argued that the assignment was invalid. 

The assignment contained no stipulation for the benefit of 
the stockholders in the bank. Its stipulations were for the 
benefit of the creditors of the bank. 

In the Penal Code it is declared that all assignments ‘‘made 
by any bank in contemplation of insolvency, except for the 
benefit of all the creditors and stockholders, shall, unless 
made to an innocent purchaser for a valuable consideration, 
and without knowledge or notice of the condition of said 
bank, be fraudulent and void.’”’ (Cobb Diy. T9T.) 

But soon after the making of the assignment, the Legisla- 
ture, by Statute, declared that the assignment should “be 
taken, held and considered valid for all purposes, both in Law 
and in Equity.” (Act of 1843, Cobb Dig. 121.) 

If this Statute was passed with the assent of the creditors 
and that of the bank, I suppose it will be admitted by all that 
the Statute was valid. 

But the assignment was made for the benefit of the credi- 
tors, and the Statute was passed for the benefit of the assign- 
ment. It is to be presumed, therefore, at least until the 
contrary be shown, that the Statute was passed with the as- 
sent of the creditors. 

So, as the bank made the assignment, it is to be presumed 
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that the bank wished the assignment to be operative. The: 
object of the Statute was to make the assignment operative. 
It is to be presumed, therefore, that the Statute was passed 
with the assent of the bank. 

I think, therefore, that notwithstanding the declaration 
aforesaid, contained in the Penal Code, the assignment was 
valid. 

Assuming the assignment to be valid, what relation to it do 
the stockholders bear ? 

The assignment was made to secure the bills and other 
debts due from the bank. 

By the eleventh section of the charter of the bank, it is de- 
clared that the stockholders in the bank, shall, according to- 
a stated rule, be liable for the “ultimate redemption’ of the: 
bills of the bank. This makes the relation which the stock- 
holders bear to the bills that of sureties. No liability that is. 
no more than an ultimate one can be the liability of a princi- 
pal. And every liability to pay a debt must be either that of 
a principal or that of a surety. There is no third sort of lia- 
bility. 

And (not to dwell on this point) this Court has repeatedly 
said that the stockholders under this clause are only sureties. 
for the bills of the bank. (11 Ga. 517; 8 Ga. 478.) 

This, then, is the relation which the stockholders bear to 
the assignment. ‘They are sureties for the bills, to secure 
which the assignment was, in part, made. 

Assuming, then, the stockholders to be but sureties for the- 
payment of the bills, the question becomes this: Does a trus- 
tee’s waste of property, assigned to him for the payment of 
debts, discharge the sureties to the debts, to the extent of the 
property wasted ? 

I say it does. ' 

If property which is conveyed to secure the payment of a 
debt, is conveyed directly to the creditor himself, and he 
wastes it, the surety is discharged to the extent of the value- 
of the property. 
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This is a proposition which I believe nobody disputes. 
(Capel vs. Butler, 2 Sim. & Stu. 462; Law vs. East In- 
dia Uo. 4 Ves. 824; Maynew vs. Crickett, 2 Swans. 185 > 
Theobald on Prin. and Sur. 148; Burge on Sur. 206.) 

Indeed, in such a case, not merely is the surety discharged, 
but the principal also. (Williams vs. Price, 1 Sim. ¢ Stu. 
586 ; ex parte Mure, 2 Cox, 65.) 

But if the property conveyed to secure the debt aie not 
conveyed directly to the creditor himself, but be conveyed to 
a trustee for the creditor, and the trustee wastes the property, 
is the surety to the debt, in that cas¢ also, discharged to the 
extent of the value of the property ? 

And I say yes. I say that there is no material difference 
between the two cases; and if there is none, then whatever 
is law in the one case, must be law in the other. 

To show, therefore, that there is no difference between the 
two cases, will now be my endeavor. 

1. In the case in which there is a trustee, the creditor has, 
in reality, as much interest in the property, and as much 
power over it, as the creditor has in the case in which there 
is no trustee. In the former case, the creditor may compel 
the trustee to do with the property whatever, in the latter, 
the creditor can himself do with the property. 

In the one case, the creditor has as much agency in the 
work of making the assignment, as the creditor has in the 
other. In neither is the assignment made until he accepts 
it. 

In the one case may the creditor disregard the property in 
the hands of the trustee and compel the surety to pay up the 
debt ; in the other, the creditor may equally disregard the 
property in his own hands, and compel the surety to pay up 
the debt. 

But if, in these respects, there is no difference between the 
two cases, then, so far as the creditor is concerned, there is 
no difference between them in any material respect; for these 
are all the respects that are material. 

2. And there is none, so far as the surety is concerned. 
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The surety has not, in the one case, any more power over 
the property, or any more énterest in it, than the surety has 
in the other. In the one case, does the surety have, or not 
have, a resulting trust in such of the property, if any, as may 
remain after the payment of the debts; in the other, corres- 
pondingly, the surety has, or has not, a resulting trust m 
such of the property, if any, as may remain in that case, 
after the payment of the debts. 

In the one case, has the surety the right to pay up the 
debts and take the place occupied by the creditor, with res- 
pect to the property ; in the other, the surety has the same 
right. 

In the one case, the surety has no more agency in procu- 
ring the assignment to be made, than in the other, the surety 
has in procuring the assignment to be made in that case. 

In the one case, the surety has no more power to prevent 
the debtor and the creditor from agreeing upon the assign- 
ment, than in the other, the surety has to prevent the debtor 
and creditors from agreeing upon the assignment. 

In each case, the effect of the creditor’s accepting the as- 
signment, is equally to destroy the surety’s chances for pro- 
curing any assignment to himself for his indemnity. 

But if, in these respects, there is no difference between the 
two cases, then there is no difference between them, so far as 
the surety is concerned, in any material respect; for these 
are all the respects which are material. 

There is, then, no difference between the two cases, either 
as it regards the creditor, or as it regards the surety ; and if 
so, what is law for the one must be law for the other. But 
for the one, that in which there is no trustee, what 1s the law 
is, that if the property be wasted, the surety is discharged ; 
and therefore, for the other, that must, in like manner, be 
the law. 

And with this, I might rest the point in hand; but as the~ 
whole argument of the defendant in error seemed to me to be 
placed on the assumption, that the stockholders would, under 
the assignment, have a resulting trust in such of the assigned 








SEE 


| 
' 





372 SUPREME COURT OF GEORGIA. 





Robinson vs. Lane. 





property as might remain after the payment of the debts out 
of the property, if any of it should then remain, it will be not 
amiss that I give some further notice to that aspect of the case. 

I maintain, then, first, that in neither the case in which 
there is no trustee, nor in that in which there is a trustee, 
does or can any trust in the possible balance of the assigned 
property result to the surety. Secondly, that if such a trust 
did or could result to the surety, that would not be sufficient 
to make him answerable to the creditor for a waste of the pro- 
perty by the assignee. 

1. Does or can a trust in such possible balance, result to 
the surety? I say it is most manifest that it cannot. The 
trust in such possible balance, must result to the principal— 
the person from whom such balance with the rest of the pro- 
perty, came. As soon as the debt is paid, the property re- 
maining, if any, becomes freed of all claim on it by the cred- 
itor, and it, as a matter of course, goes back to the principal 
debtor—the person who assigned it—the person to whom it 
belongs. The surety, by that time, will have been set free; 
and so, he will have lost every vestige of a claim of any sort, 
as well against the principal or against the principal’s pro- 
perty. 

Suppose the bank had escaped forfeiture, and had paid up 
the debts, to secure which it made the assignment, would not 
the assigned property have gone back to the bank? Would 
it have gone to the stockholders? Who will say so? The 
assignment, it is to be remembered, contained no stipulation 
for the benefit of stockholders. (Hill on Trustees, 354, 389, 
118.) 

But if it were true that in both of the cases, that in which 
there is a trustee, and that in which there is none, a trust in 
the possible balance of the property would result to the surety, 
that would be no reason why the surety would not, in the 
cases respectively, be discharged on a waste of the property 
assigned. 

For it is, I believe, a general principle, that if property 
which is held in trust for the payment of debts, is wasted by 
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the trustee, the loss, if the trustee cannot repair it, falls on the 
creditor. It never falls on one who hag no more interest in 
the property than the right, by implication of law, to such 
part of the property as may remain, if possibly any part 
shall remain, after the debts shall have been paid out of the 
property. 

If land is, by will, conveyed to trustees, for the payment of 
debts, and they raise from the rents money enough to pay 
the debts, the land becomes discharged of the debts, and the 
heir takes it unincumbered, although the trustees may have 
converted the money to their own use, instead of applying it 
to the payment of the debts. (1 Salk. 153; 1 Peere- Wil- 
liams, 518.) 

Yet, in such a case, a trust in the remainder of the pro- 
perty, if any, would result to the heir. 

So, when property is conveyed to a trustee, that he may 
sell it and raise money for the payment of debts, the purcha- 
ser is not, in general, bound to see to the application of the 
purchase money. If the trustee misapplies or wastes the 
money, the loss falls, not on the purchaser, but on the credi- 
tor. And yet, in such a case, the purchaser, if the property 
were re-sold for the payment of the bills, and any of it should 
remain after their payment, would have a resulting trust in 
that remainder. 

So, as we have seen, if property be conveyed by a debtor 
directly to his creditor, to secure the payment of a debt, and 
the creditor wastes the property, the debtor is discharged. 
And yet, in such a case, the debtor would have a resulting 
trust in any of the property that might remain, after the pay- 
ment of the debt. 

Am I not, therefore, entitled to say, that in neither of the 
two cases is there or can there be any resulting trust in the 
surety , and that if there was or could be, that would not 
render the surety liable for a waste of the assigned property? 
I think I,am. 

If so, the argument founded on the assumption that there 
is such a resulting trust in the surety is doubly worthless. 





fit 
' 
{ 
i 
, 


Lie 
tt 








374 SUPREME COURT OF GEORGIA. 





Robinson vs. Lane. 





My conclusion then is, that in the case in which there is a 
trustee, waste as much discharges the surety as it does in the 
case in which there is no trustee; and that, as in the latter 
case, the surety is, beyond question, discharged, so, in the 
former, the surety must also be discharged. 

It follows, if I am right, that as the stockholders were but . 
sureties, a waste of the assigned property by the assignee, 
was a discharge of them to the extent of the wasted pro- 
perty. 

This, then, is the conclusion to which I come, considering 
the case as unaffected by the judgment of forfeiture; that is, 
considering the case as standing upon the assignment, and 
the law contemporary with the assignment. 

But as a judgment of forfeiture was rendered against the 
bank, it becomes necessary to inquire what effect that judg- 
ment has on the question : 

1. One effect of the judgment of forfeiture was, in my 
opinion, to extinguish all the debts due to and from the bank. 
My reasons for this opinion I shall give when I come to treat 
of the point with respect to the judgment of forfeiture. If I 
am right in this opinion, it follows that the effect of the judg- 
ment was, to discharge the stcckholders from any liability 
they might be under to pay the bills of the bank. 

2. But granting, for the present, that extinguishment 
of the debts of the bank, was not one of the effects of 
the judgment of forfeiture, an undoubted effect of that 
judgment was, to bring into operation the Act of 1842, re- | 
specting banks in a state of suspension, and to induce the 
Legislature to pass the Act of 1843, amendatory of the Act 
of 1842. (Cobb’s Dig. 118, 120.) 

Did the coming into operation of these two Acts affect the 
conclusions just stated, derived from the law existing pre- 
viously to the time when those Acts came into operation ? 

I say no. 

The first of the two Acts was, by its terms and nature, not 
to go into effect until after there should be a judgment of 
forfeiture. ‘The assignment was not made until after there 
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was the judgment of forfeiture. The Act, therefore, could 
not take effect until after the making of the assignment. 
- The second Act was not passed until after the making of the 
assignment. Neither Act, therefore, had any operation until 
after the making of the assignment. 

Now it is to be presumed that the Legislature does not in- 
tend its Acts to have a retroactive operation, unless a con- 
trary intention is expressed, or appears by necessary impli- 
cation. 

With respect to the Act of 1842, an intention that it should 
have a retroactive operation on the assignmett, is not ex- 
pressed in it, nor is any thing expressed in it from which such 
an intention could be implied. How could it be, as the Act 
was passed before the assignment was made, or, as far as ap- 
pears, was in contemplation. 

And as to the Act of 1843, the same thing is true. The 
object, at least a great object, of that Act was, to set up and 
make effectual the assignment. ‘The first section of the Act 
declares, that this assignment and two other similar ones, shall 
be “ valid for all purposes, both in Law and Equity.” This is 
the sole office of the section. The office of the second sec- 
tion is to declare, ‘that the assignees shall have power and 
authority to proceed forthwith to the settlement, collection 
and payment of the debts due to and from said banking insti- 
tutions, according to the provisions of the said several deeds. 
of assignment.” 

If it was the intention of the Legislature to make validthe as- 
signment, it of course could not have been its intention to affect 
the rights and risks created by the assignment. 

I say, therefore, that neither of these Acts touched the 
rights and risks created by the assignment. Butif either or 
both did, then I suppose it will be contended by none that 
the effect was more than this: to give to the stockholders a 
resulting trust in such of the assigned property as should re- 
main, if any should remain, after the payment of the debts, 
i. e. to put the stockholders with respect to this pe bal- 
ance, in the place of the bank itself. 
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But an effect of this sort would not be sufficient to render 
the stockholders liable to the creditors (the bill-holders) to. 
answer for a waste of the assigned property, committed by 
the assignee. 

That one may have a mere resulting trust in the possible 
balance of property which has been assigned for the payment 
of debts, whether assigned to the creditors directly or toa 
trustee for the creditors, does not render him liable to the 
creditors to make good such of the property, if any, as may 
have been wasted. The loss, in such case, falls upon the 
creditors. This we have seen. 

The rendition of the judgment of forfeiture with the change 
of the law consequent upon it, have, then, no effect upon the 
conclusion to which we came, from the old Jaw. That con- 
clusion was, that when a debtor assigns to a trustee. property 
for the payment of his debts, and the trustee wastes the pro- 
perty, the debtor’s sureties are not liable to the creditors to 
make good the loss. 

The stockholders, we have seen, were but sureties for the 
bank—the debtor. Therefore they are not liable to the cred- 
itors, the bill-holders, to repair any loss occasioned by the as- 
signee’s waste of the property. 

I come, then, to the third and last of the points on which 
I dissent, and that point is as to the effect which the judgment 
of forfeiture, rendered against the bank, had on the liability 
the stockholders were under for the ultimate redemption of 
the bills of the bank. 

The Court was requested by the plaintiff in error to charge 
the Jury as follows: ‘That if the Jury shall believe, from 
the evidence, that the charter of the P. & M. Bank of Co- 
lumbus was, on the 13th day of June, 1843, absolutely and 
unconditionally forfeited, without reservation of the rights of 
plaintiff, and without retaining and continuing the liabilities 
upon the defendant, then all the debts due to and from said 
bank became extinguished ; and if they shall further believe, 
that the bills sued on by the plaintiff are debts due from said 
bank on the day and time of said absolute forfeiture, then said’ 
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debts were extinguished, and the defendant cannot be made 
liable for an extinguished debt.”’ 

The Court refused to charge this, and the plaintiff in error 
excepted to the refusal. 

In this refusal was the Court right? That is the question. 

A majority of this Court answer yes. I answer no; and 
I will now state why I do so. 

The rule of the Common Law that defines the consequences of 
the dissolution of a corporation, is as follows: ‘“ At Common 
Law, upon the civil death of a corporation, all its real estate, 
remaining unsold, reverts to the grantor and his heirs; for 
the reversion, in such an event, is a condition annexed by the 
law, inasmuch as the cause of the grant has failed. The per- 
sonal estate, in England, vests in the King; and in our own 
country, in the people or State, as succeeding to this right 
and prerogative of the Crown. The debts due and from it. 
are totally extinguished.” (Ang. § Ames Cor. 667.) 

That this is the Common Law rule that defines the conse- 
quences of the dissolution of a corporation, nobody, as far as 
I know, disputes; that it is that rule, both of my associates, 
I believe, admit ; that it is that rule, every author, or Judge, 
or Court, that has attempted to state what the rule is, has, 
as far as I know or believe, declared. 

Therefore, that this is the Common Law rule, I assume- 
with confidence. 

If this be the rule, it is clear that the debt due to the de- 
fendant in error, from the bank, was extinguished by the 
judgment of forfeiture rendered against the bank, unless 
there is something to take the debt out of the operation of 
the rule. 

Is there anything to do that? 

In the opinion of Judges LumpKin and McDona.p, there: 
is. 

Judge McDonatp thinks, that inasmuch as the judgment 
of forfeiture was not executed by an execution of some sort, 
the judgment did not have the effect to dissolve the corpora- 
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tion. If, in his opinion, the judgment had had that effect, 
he, as I understand him, would say with me, that this debt 
fell within the rule, and was extinguished. 

The sole question, then, between him and me is, whether 
the judgment of forfeiture, of itself, dissovled the corpora- 
tion, or whether an execution had to be issued on that judg- 
ment, and had to be executed, before the judgment could 
produce that effect. 

The judgment is not set out in the record. It is to be in- 
ferred, however, from the terms of the request to charge, 
that the judgment was one which declared the charter of the 
corporation to be “absolutely and unconditionally forfeited, 
without reservation of the rights of plaintiff, and without re- 
taining and continuing the liabilities upon the defendant.” 
I suppose the judgment was, in substance, this: that the 
liberties, privileges and franchises of the bank, to-wit: those 
of being a body politic and corporate, be seized into the 
hands of the State, and that the bank do not, in any manner, 
intermeddle, have, use, enjoy or exercise, any of the liber- 
ties, franchises or privileges of a body politic or corporate, 
but that the bank be absolutely forejudged and excluded from 
holding, using or exercising any of the privileges, franchises 
or liberties of a body politic or corporate. (See 11 Ga. R. 
463.) 

If this was the judgment, then I say that the judgment is 
such as executes itself, or must go unexecuted. It certainly 
is a judgment which it is simply émpossible for any Sheriff to 
execute, let the command to him, in respect to it, be what it 
may. It is not a possible thing for a Sheriff to seize a liberty, 
@ privilege, a franchise, or to prevent a corporation from: 
using a liberty, a privilege or a franchise, or absolutely to 
forejudge and exclude a corporation from holding or using a 
liberty, a privilege or a franchise. It is no more possible 
for a Sheriff to do such a thing, than it is for him to capture 
anidea. And lex non cogit ad impossibilia. 

But the judgment is such as executes itself. This must be 
so from the nature and the terms of the judgment. And it 
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is so according to authority.. In the King vs. Amory, there 
was not only no execution, but there was no final judgment 
of ouster. The only judgment was one, that the libertics, &e. 
should be seized into the hands of the King until the Court 
should further order. And yet, the King’s Bench held, that 
this judgment dissolved the corporation. (2D. gH. 519, 
565; and see 2 Just. 282.) 

But if this judgment is such as executes itself, then it, in 
terms, dissolves the corporation; for it says, (assuming that 
I am right as to its terms,) that the liberties, privileges and 
franchises of the bank, to-wit: those of being a body politic 
and corporate, be seized into the hands of the State. 

It is true, that in Nevitt vs. Bank of Port Gibson, this 
language is used: “It is the better doctrine, that it is not 
the mere judgment of ouster or of forfeiture, which works 
dissolution, any more than sentence of death executes a crim- 
inal. There must be execution executed.” (6 Smedes & 
Mars. 568.) 

But for this position, no Common Law authority is referred 
to. Nothing is referred to except some very late decisions in 
State Courts, and Angell 4 Ames on Corporations. And 
what is said in this latter work, is said with an “it seems,” 
and is made to rest on one of these very decisions. (Ang. ¢ 
Ames Cor. 644.) What the decisions, themselves, rest on, 
is not stated. I feel sure that they cannot rest on the King 
vs. Amory, or any Common Law authority. And if that be 
so, they cannot count as of any value in this State. 

Besides, one out of the three Judges of the Court which made 
the decision in Nevitt vs. Bank of Port Gibson, dissented 
from the decision. 

I cannot agree, therefore, that according to the law of 
Georgia, “It is the better doctrine, that it is not the mere 
judgment of ouster, &c. which works dissolution,’ &c. but 
that “There must be execution executed.” I think that such 
a judgment as that judgment is, which was rendered against 
this bank, if that judgment was such as I have supposed it to 
be, has, of itself, the effect, by the Common Law, to dissolve 
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@ corporation. And the Common Law is the law of this 


State on the question. 


So much for my dissent from Judge McDonaLp. 

Judge LumpKin, if I understand his views, as disclosed in 
this case, and in the similar case of Moultrie et al. vs. 
Smiley and Neal, (16 Ga.) thinks that this case is 
not within the rule aforesaid, that defines the consequences of 
the dissolution of a corporation ; and he thinks so because, in 
his opinion, the case is not within what he considers to be the 
reason of the rule. 

In 16 Ga. 294, he says, “I deem it advisable to examine, 
at the outset, into the origin of this Common Law rule, not 
for the purpose of questioning its legality, but in order to re- 
strict it in its application to the reason in which it is found- 
ed. For, cessante ratione legis cessat ipsa lex. And I feel 
fully warranted in this course, inasmuch as the rule has been 


_justly characterized, by the most enlightened tribunals, as 


odious and iniquitous.”’ Again, he says, “‘I propose to con- 
sider now the true meaning of the word extinguished, when 
used in this connection.” 

““T am not ignorant of its etymological definition. Lord 
Coke, the “ Hercules of the law’ who has written so much, 
has furnished this also: ‘“‘ Extinct’’ he says “cometh of the 
verb extinguere, to destroy or cut off.” (Coke Litt. 1 Vol. by 
Thomas, 464.) But the proper inquiry is, what is the legal 


signification, when applied to the debts to and from a defunct 


corporation ?”’ 

“‘T have said elsewhere, that the only idea intended to be 
conveyed was, that the debts were uncollectable for want of 
proper parties to sue and be sued.”’ 

In the opinion of Judge Lumpkin, then, the reason of the 
rule is, the “‘ want of proper parties to sue and be sued.” 

And to prove that this is the reason of the rule, his argu- 
ment, if I do not misunderstand it is, 1. That certain Judges 
have declared this to be the reason of the rule. 2. That 
there are certain other cases in which, also, the debt is said to 
be extinguished, when it is not really extinguished, and that 

















MACON, JANUARY TERM, 1856. 381 





Robinson vs. Lane. 





in those cases the reason why this is Said is, that in them 
there is nobody to sue or be sued. 3. That it is the duty of 
Courts “to struggle hard to get away from this rule as it 
stands, because, as it stands, it is a bad rule, and to hold the 
want of somebody to sue and be sued to be the reason of the 
rule, will enable them to get away from the rule as it stands.” 

The sole question, then, between Judge LUMPKIN and myself 
is, whether the want of somebody to sue and be sued, is the 
reason of the rule? We agree as to what the rule is. We 
differ as to what the reason of the rule is. If I could show 
that the want of somebody to sue and be sued, was not the 
reason of the rule, he, I dare say, would agree with me that 
the debt in this case was extinguished by the rule. That that 
is not the reason I shall now attempt to show. I shall at- 
tempt to show that and somewhat more. 

I shall attempt to show— 

1. That the want of somebody to sue and be sued, is not 
the 1ea;3on of the rule. 

2. That, at least, if that be the reason of the rule, the argu- 
ment aforesaid does not prove it to be the reason. 

3. That the maxim, the reason ceasing the rule ceases, has 
place only when what is the reason is certain beyond a rea- 
sonable doubt, and that, at least, it is not certain beyond a 
reasonable doubt that this is the reason of this rule. 

4. That if for any reason the debt in this case stands ex- 
tinguished or suspended as against the bank, it equally stands 
extinguished or suspended as against the stockholder, because 
the stockholders are only the sureties of the bank. 

5. That there exists no cause to take this case out of the 
rule. 

6. That therefore, the case is within the rule; and conse- 
‘quently, that the debt is extinguished. 

1. First, then, is the want of somebody to sue and be sued, 
the reason of the rule? I answer no; and in support of that 
answer, I beg, in the first place, to refer to what I have said 
on the question in my dissenting opinion in Moultrie et al. vs. 
Smiley § Neal, (16 Ga. R. 346.) | 
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But in making thw reference, it is proper that I acknowl- 
edge an error into which I fell in that opinion, in respect to 
one of the cases which I cited, that of Edmonds vs. Brown 
and Tillard. For this case I had to rely wholly on Viner’s 
Abridgment ; and judging from what is reported of it in that 
Abridgment, I inferred that the decision in it was made in 
the absence of the plea of non est factum ; and my use of the 
case rested chiefly on that inference. Having, since writing 
out that opinion, procured the work in which the case was 
originally reported, (1 Levinz, 237,) I find that I was mista- 
ken. The plea of non est factum was pleaded in the case. 
And it does not positively appear whether the decision in 
the case was what it was, in consequence of that plea, or in 
consequence of the dissolution of the corporation. But judg- 
ing from the side note of the Reporter, Levinz, from the state- 
ment of the case in Viner, from the use made of the case by 
Blackstone and other elementary writers, (1 Black. Com. 
484,) and especially, judging from the fact, that the case re- 
sulted, not in a verdict for the defendant on the plea, but 
in a non-suit of the plaintiff, we may, I think, pretty gafely 
conclude that the decision was what it was, not in conse- 
quence of the plea, but solely in consequence of the dissolu- 
tion of the corporation. 

I proceed to state some views which are not presented in 
the dissenting opinion to which I have referred, or at least 
are not distinctly presented. 

The rule in question is only one part of a rule; it is one 
part of the more general rule, which defines all the conse- 
quences of the dissolution of a corporation. Andif we make 
the want of somebody to sue and be sued, the reason of the 
rule, and bend the rule to that as the reason of it, we put the 
rule in discord with the whole of the other part of the gene- 
-ral rule, that other part being by far the greater part. .We 
make the general rule stand thus: on the dissolution of a 
corporation, all its lands revert to those from whom they 
come—all its goods escheat—all the debts due to it, in effect, 
escheat too; or, if not, become. extinct; all the debts due 
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From it, except those on which there are indorsers, sureties 
or other bound parties, become extinct ; all the debts due from — 
it on which there are indorsers, sureties or other bound par- 
ties, become extinct, as against the corporation, the principal, 
but as against the indorsers, the sureties or the other bound 
parties, remain in full life. It is only in reference to such 
parties, on one side, and the creditors of the corporation on 
the other, that we can say there is somebody to be sued— 
somebody to sue. 

Making the general rule this what do we do? In one 
breath we say debts, as against the principal, and all the 
principal’s property, shall be extinguished; in the next, we 
say the debts, as against the sureties, and all the sureties’ 
property, shall remain in full force. 

Now, I ask, is it supposable that any law-maker, of any 
age, would ever put these two things into one rule? Is it 
supposable that any law-maker, who would say the first of 
these two things, could ever bring himself to say the second ? 

And then, we make no improvement in the rule. We 
merely shift a loss from one innocent party to another. 

As the rule stands, unmodified by this notion that some- 
body to sue and be sued is the reason of it, the effect of it is 
to make the creditors of the corporation lose their debts. 
This is an evil. 

As the rule would stand if modified by that notion, the ef- 
fect would be to make the sureties and indorsers, if any, pay 
the debts; and yet, deprive them of all chance of being in- 
demnified by their principal or their principal’s property, no 
matter how much property that principal might have. This, 
too, would be an evil. 

And in the abstract, the loss—the hardship, is precisely as 
great if a surety has to lose the debt, as it is if the creditor 
has to lose the debt. 

We must remember that the rule, if thus modified, would 
reach, not only the stockholders in a bank, but also the in- 
dorsers for the bank, the ordinary sureties of the bank, the 
guarantors of the bank, the parties of every sort, joined with 
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the bank, And we have seen that the stockholders in this: 
bank are but sureties for the bank. 

To say that the want of somebody to sue and be sued, was: 
the only reason the law-maker had for declaring, that on the- 
dissolution of a corporation, the debts due from it should be 
extinguished, is to impute to him a poverty of invention, 
which, judging from what he has done in other cases, we, I 
think, are not at liberty to impute to him. 

When a debtor that is a natural person dies, or when he 
removes out of the jurisdiction, or when there is a trust and 
no trustee, the case presented is not unlike that which is pre- 
sented when a corporation is dissolved. It is certainly a case 
in which there exists no person to sue or be sued. Yet, did: 
the law-maker say that it was a case in which the debt or the- 
trust had to become extinct? Far from it. He treated the 
debt and the trust as still subsisting as much as ever, and he 
invented easy modes for enforcing the debt or the trust. Indeed, 
the modes are such as must have suggested themselves to the 
commonest mind—administration—attachment—judicial sub- 
stitution. Now are we at liberty to say of such a law-maker, 
that when he declared the debts of a dissolved corporation to 
be extinguished, he did so, not because he wished them to be 
extinguished, but because he had not the wit toinvent a mode 
to prevent them from being extinguished ? 

At least, we cannot impute such a want of inventiveness 
to our own law-maker. The Legislature, at its last Session, 
having the will to prevent the debts of a dissolved corpora- 
tion from being extinguished, said that they should not be 
extinguished, and it had the capacity to provide a mode for 
rendering that will effectual. The Legislature said, that 
whenever “any corporation shall be dissolved, the real estate 
belonging to such dissolved corporation, shall not revert to 
the grantor, nor its personal estate escheat, nor the debts due. 
to and by such corporation, at the time of its dissolution, be 
extinguished; but the said property, both real and personal, 
and the said debts due to such corporation, shall remain as if 
no such dissolution had taken place and become a trust fund, 
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firsts, for the payment.of: the debts.due by such corporation,, 
and next for distribution amongst the stockholders thereof.” . 
And I ask, in passing,‘in what sense does the Legislature: 
here use-the. word “‘ extinguished” —in the sense of suspend-., 
ed? Certainly not, but in the: sense of annihilated. , And; 

it so uses the word in that sense, as plainly to. show that it, : 
the Legislature, considered:the word to have that sense in the: 
old Common Law rule. mS 

What, then; is the reason of this rule? This rule is but a 
part:of a general rule, that defines all the consequences of: 
the. dissolution of a corporation, and it is the last patt. The. 
former part of that rule having said that the lands of the 
corporation should revert; that the goods should escheat;. 
that the debts due to it should become extinct, or in effect, 
escheat too, what-better could the latter part say of the debts 
due from the corporation than that they should become ex-- 
tinct? Nothing, it seems tome. I think, then, that the for- 
mer part of the rule, is the reason for the latter part. This 
is my conjecture. (See my opinion, 16 Ga. R. 355.) 

T insist, then, that the want of somebody to sue and be; 
sued, is not the reason of the rule. 

2. If, however, that be the reason, I maintain that.the ar-. 
gument which I am trying to answer, does not prove it to be 
the reason. 

That argument, if I understand it, is as beforesaid, as’ fol- 
lows : be tthe 

1. Certain Judyes have declared that the want of some-. 
body, to sue and be sued, is the reason of the rule. (16 Ga. 
R. 300.) iets 

2, If a person appoints his debtor his executor—if a woman’ 
marries her debtor—if a lunatic’s debtor is appointed the lu-. 
natic’s committee, the debt in each of these cases, respect- 
ively, the law says, is extinguished; and yet, the debt is not, 
extinguished, but is only euspended: For, the reason which. 
the law has in these-eases for saying that the debt is extin-. 
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guished is, that in them there exists nobody to sue and be 
sued. 

Therefore, concludes the argument, in like manner, when, 
in the case of a dissolved corporation, the law says that the 
debts are extinguished, the debts are not really extinguished, 
but are only suspended; and the reason which the law has 
for saying that they are extinguished, is merely that there is 
nobody to sue and be sued. (ld. 300 304.) 

3. It is the duty of Courts “to struggle hard to get away 
from” the word extinguished, used in this rule, because that 
word, if taken in its ordinary sense, would make the rule a 
bad rule; and if they will hold the want of somebody to sue 
and be sued to be the reason of the rule, they will enable 
themselves to get away from the word. (Jd. 333.) 

I address myself, first, to the second head of this argument, 
as much of what I have to say upon that head, will be, in 
some degree, applicable to the first head. 

I make one general objection to the argument under this 
second head—an objection equally applicable to it in each of 
its three branches. The argument is an argument from an- 
alozy—a kind of argument too frequently fallacious, when 
analogy really exists. My objection is, that here analogy 
does not really exist. 

When a corporation is dissolved, its lands revert, its goods 
escheat, its choses in action either become extinct, or, if not, 
they, too, in effect, escheat, as if they are collected the money 
escheats. 

But when a debtor becomes the executor of his creditor— 
when a debtor becomes the husband of his creditor—when the 
debtor of a lunatic becomes the committee of the lunatic— 
none of these things, or the like of these, happens to the 
debtor. 

And it seems to me, as I have said, that in these things, 
the law might see as good a reason for saying the debts of a 
corporation shall be extinguished, as it could see in the fact, 
that on the dissolution of the corporation, there is nobody to 
sue or be sued. : 
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Now, with such a want of analogy, what. is the argument 
from analogy worth? Surely very little. 

Admitting, however, for argument’s sake, that there is 
somewhat of analogy between the cases respectively, then I 
meet the argument with the following propositions: 

1. I deny the law of the cases argued from, to be such as 
‘the argument takes it to be. 

2. I maintain that law to be, in some respects, the opposite 
of what the argument assumes it to be; in others, quite dif- 
ferent from what it assumes it to be. ’ 

3. Whether, however, the law be such as the argument 
takes it to be, or such as I take it to be, it is at least such 
that it puts the debt into a state of extinguishment or of sus- 
pension, as against the debtor himself. And I maintain that 
this same law, which thus does this, as to the debtor himself, 
equally does it as to the debtor’s indorsers, sureties and co- 
debtors of every sort. Hence, I say that if these cases prove 
the debt to be only ina state of suspension, as against the 
corporation, they equally prove it to be in a state of suspen- 
sion as against the indorsers, the sureties and the co-debtors 
of the corporation, into some one of which classes the stock- 
holders fall. : 

4, I conclude, that if any inference is to be drawn from 
the cases to the case in hand, it is the opposite of that which 
is drawn in the argument aforesaid. 

1. I proceed, now, to establish these propositions if I can; 
and first, I will try to establish them with reference to the 
case in which a debtor is made the executor of his. creditor. 

As to this case, the proposition I am to meet is, that when 
a debtor becomes the executor of his creditor, the law says 
that the debt is extinguished; and yet, that the debt is not 
extinguished, but is only suspended ; and that it is, thus, only 
suspended instead of being extinguished, because the law’s 
reason for saying that it is extinguished, is merely the non- 
existence of anybody to sue or be sued for the debt, a man 
not being able tosue himself. 1 cannot admit this proposition. 

I maintain, that in every instance under this head, in which 
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the law really says that the debt is extinguished, it is -extin- 


guished. I grant, however, that there are instances under ‘it 
in which the law does not say that the debt is extinguished; 
but in these, I insist that the debt is not. even suspended. 
These are the instances.in which the assets, exclusive of the 
debt owed by the debtor-executor, are not sufficient to pay 
the testator’s debts. In these instances the law does not say 
that the debt is extinguished. On the contrary, it says that 
in them the debt shall be assets. In Wms. on Lz’rs, (8145) 
is to be found this passage: ‘‘ It must, hewever, be observed, 
that as between the debtor-executor and the creditors of the 
testator, this doctrine” (the doctrine of extinguishment) ‘is 


applicable only in cases where there are assets sufficient to 


satisfy the testator’s debts. For it would be unfair to de- 
fraud the creditors of their just debts, by a release which ‘is 


absolutely voluntary. And therefore, the debt due from the 


executor shall be considered, on their behalf, as assets in his 
hands.” And this is well sustained by the authorities citéd 
to support it. And see Flud vs. Rumeey, (Yelverton, 160; 
Coke Lit. 264, 6. Note 1.) 

But in the instances in which the assets are sufficient to 
pay the debts, (and legacies?) the law does say that the debt 
due by the executor is extinguished, and it means what it 
says. The debt, in those instances ¢s extinguished. This is 
well established. (Wms. Hz'rs, 811, 814, and citations.) 

And I say, too, that in those instances in which the law says 
that the debt is extinguished, the want of somebody to sue 
and be sued cannot, I think, be the reason why it says so. 

For first. So far as the executor himself is concerned, he 
has no need of any suit to enable him to collect the debt. 
He sustains, in his own person, the character of both debtor 
and creditor. He may, therefore, of his own mere will, pay 
himself whatever, as debtor, he owes himself as creditor. 

Secondly. So far as claimants upon him, in respeet to the 
debt legatees or others are concerned, they may sue him for 
an account of that debt, as casily as they can sue him for an 
account of any of the asscis—as easily as creditors of the tes- 
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tator can sue him for an account of the debt, ‘in these instan- 
ees in which such.creditors are entitled to: make him account 
for the debt. gies) ig) ebb 

- Thirdly. ‘The want of iaidebollech to-sue or: be evils if it ex- 
ists in the case of..a debtor made executor of his creditor, 
equally exists in the case of a creditor made executor of: his 
debtor; or of a debtor made administrator of ‘his creditor; 
or of a creditor made administrator of his debtor.’ And yét, 
in neither of these cases does the law say that the debt is‘ex: 
tinguished. (Wms. .Ex’rs. 815, 817.) . True, perhaps, that 
in the case of the creditor made exéeutor or administrator, if 
assets, to the amount of the debt, come to his hands, thedebt 
may, on the principle of retainer, be considered as’ extinguish- 
ed; i. e. as, in-effect, paid by the debtor. > beh (yi OR 

Fourthly. There is no want of somebody to sue ‘and be 
sued, in the case in-which the debt of the debtor nade exee- 
ator of his creditor, is joint and several, or in that: in which 
it is indorsed ; and yet, in these cases, whenever the law says 
that the debt is extinguished as against the’ debtor-executor, 
the debt is equally extinguished against the covdelitur or’ the 
indorser. (Infra.) 

-Fifthly. Another thing than the want of someody to sue 
and be sued is, I maintain, in the case of the debtor-executor, 
the ‘reason why the: debt is said; by'the law, to be extin- 
guished, in the instances in which ‘it is said 'to be ‘extin- 
guished, as well as the reason why the debt is said, by the 
ine, not to be extinguished, in those instances in which ‘it is 
said not to be extinguished. Where a creditor appoitits his 
debtor his executor, the law presumés that his intention is ‘to 
release the debt. (Wankford: vs. Wankford. Salk. 299; 
Yeiv. 160; 8 Co ke, 136.) ‘This intention is ‘a lawful one, “if 
the debt is not needed as assets for the payment of the tésta- 
tor’s debts; if it is needed for that purpose, the intention ‘is 
not a-lawful:one. ‘Therefore; in the former ease, the law 
ought to say that the debt is extinguished, whilst in' the lat- 
ter, it ought to say that the debt is not extinguished. This, 
I think, is the reason of the rule. 
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Sixthly. But whether, in this case of the debtor-executor, 
the law, when it says that the debt is extinguished, means that 
it is extinguished, or means only that it is suspended; and 
whether the reason which the law has for saying this, is the 
want of somebody to be sued, or is some other reason, one 
thing I feel confident is certain, and that is, that as long as 
the debt remains in the condition, whether of extinguishment 
or of suspension, as to the debtor, it remains in that same 
condition, as to the debtor’s sureties and indorsers. ‘ Thus, 
if several obligors be bound jointly, and the obligee consti- 
tute one of them his executor, itis an extinguishment of the debt 
at law, and a release to them all. So, if an obligee in a joint 
and several bond, makes one of two obligors his executor, the 
action is discharged as to both obligors; for a release to one 
of several obligors, whether they be bound jointly or jointly 
and severally, discharges the others, and may be pleaded by 
all. (Wms. Ex’rs, 812.) 

Now if these things are so, it is quite manifest, I think, 
that with respect to the case of the debtor-executor, my first 
three propositions are true. But if those three are true of 
that case, the fourth must also be true of it, for it is but a 
plain conclusion from them. It is, that if any inference is to 
be drawn from the cases, (including this case of the debtor- 
executor,) that inference is the opposite of the one which is 
drawn from them in the argument which I am trying to an- 
swer. 

2. I proceed to the next of the three cases on which this 
head of the argument I am trying to answer is made to rest, 
and that is the case of the debtor who marries his creditor. 
And as to this case, I feel sure that we may say of it most of 
what has been said of the case of the debtor-executor. 

According to Lord Coke, the marriage in such a case 
amounts to a release of the debt. “If the feme obligee take 
the obligor to husband, this is a release, in law. The like 
law is, if there be two femes obligees, and the one take the 
debtor to husband.” (2 Coke Litt. 264, b.) And in Viner’s 
Abridgment we find this: “If two are bound to a feme by 
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obligation, and she marries one of them, and after he dies, 
the debt is discharged forever.” (Vin. Abr. Exting.) — 

And why should not marriage, in such a case, operate as 
an extinguishment of the debt? Before the marriage, the 
debtor has the actual possession of the debt; after the mar- 
riage, he has, in addition, the right of possession of it. Is 
not the marriage, then, equivalent to his reduction of the 
debt into possession? But whenever the husband reduces the 
wife’s choses in action into his possession, they vest absolutely 
in him. 

But suppose, that when Lord Coke says, that “if the feme 
obligee take the obligor to husband, this is a release in law,” 
he only means that it is a suspension of the debt—a suspen- 
sion of it during the marriage, does it follow that the want of 
somebody to sue and be sued is the reason of such suspen- 
sion? Isayno; for if the wife has a right against the hus- 
band, she may assert it by a suit against him. If she has a 
right to a divorce, she may sue him for a divorce; if she has 
a right against him with respect to her separate property, she 
may, by the aid of a next friend, assert that right by a suit 
against him; so, if the wife had a right to collect from her 
husband the debt which he owedvher before the marriage, 
would she not have the right to sue him for that debt? If, 
then, the debt of the husband to the wife is only suspended 
during the marriage, can we say that the want of somebody 
to sue and be sued, is the reason of such suspension ? 

Suppose the debt be one in which the husband is principal 
and others are indorsers or sureties, can the husband and 
wife, after the marriage, sue these indorsers and sureties for 
the debt? Yet, the case is one in which there are persons 
who might serve as parties to sue, and persons who might 
Serve as parties to be sued. 

But say that the debt is only suspended during the mar- 
riage, and that the reason of such suspension is, that the wife 
cannot sue the husband, what avails it to the support of the 
argument in question? For as long as the wife cannot sue 
the husband, so long she cannot sue his indorsers and sure- 























893: SUPREME: COURT OF: GEORGIA, 


pe = 





‘Robingon. v8. Lane, : 





——— 


ties,/, But, amless she could da. ‘that, how can it be argued’ 
from her. case, that: the creditors-of -the corporation, though 
unable to. sue the corporation,-can yet sue the sureties of the 
corporation? The very opposite'is to be argued from her: 
case. . The, stockholders’ in? the corporation are but sureties 
for the; corporation. a ? 

», So; I draw the. same. conclusion in this case which I drew 

inthe case of the debtor made: executor. 

3. The last case on which the argument I am combatting, 
is made to rest, is thus stated: “ When one, indebted to the: 
estate of: a lunatic, by speciality, is appointed committee of 
the estate, and the specialty is transferred to and received by 
him. as committee, the debt is extinguished, and the securities 
to, his bond, as committee; are liable for so much money: re- 
ceived by him.”’ 

In reference .to this case, I simply ask-if the debt is not: 
also extinguished against the debtor’s co-obligors—against 
the debtor’s sureties ? does not the authority mean to say: 
that what takes place is equivalent to a reduction of the debt. 
into the committee’s possession—equivalent to a payment by. 
him to himself of the debt ? 

_,Have. I not, then, with respect to each of the three cases 
on which this head of the argument I'am trying to answer 
rests, made out.my four propositions? I confidently. think 
so. The last of the four is the only one I will repeat. It is, 
that if any conclusion is to be drawn from,the three cases, to. 


. the case in hand, it is a conclusion the opposite of that which 


was. drawn in the argument which I am éndearpaing: to an- 
swer. 

2. I proceed to notice, in a few words, ie first and the last 
of the three heads of the argument. Of these, the first is, 
that certain Judges have said that the want of somebody to 
sue and ‘be sued is the reason of the rule. And two Judges 
of the Supreme Court of Mississippi are referred to, as: the 
Judges meant. The Bishop of Rochester’s case is also. re- 
ferred to as a case in which the Court say this is the reason 
ofthe rule. This case, except-as it is found in Viner’s Abridg- 
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ment, is not within my reach. As it stands in that Abridg- 
ment, it contains no such saying of the Court. (6 Vin. Aér. 
Corp. (H. 3) 8.) 

What reasons these two Judges had for their opinions, does 
not in the reference appear. Probably they had none better 
than those which Judge LumpxKIn has given for his opinion. 
I leave their opinions to what I have said of his opinion, and 
to what more I have to say of it, and to the decisions of the 
very Court in which they presided—decisions made in Pres- 
ident, &c. Port Gibson vs. Moore, (13 Smedes § Mar. 158,) 
and in Coulter et al. vs. Robertson, (2 Cushman’s R. 821)— 
the first of which decisions was, that a debt of a corporation 
is so completely extinguished by the dissolution of the corpo- 
ration, as not to be revivable by the revival of the corpora- 
tion—a decision which could not have been made if the mere 
want of somebody to sue and be sued, had been regarded as 
the reason of the rule, for the revived corporation constituted 
somebody to be sued. See, too, my dissenting opinion in 16 
Ga. 346. 

3. The last head of the argument is, that it is the duty of 
Courts “to struggle hard to get away from’ the word eztin-- 
guished contained in the rule, because that word, if taken in 
its ordinary sense, would make the rule a bad one; and if 
Courts hold the want of somebody to sue and be sued to be 
the reason of the rule, a way is opened by which they may 
get away from that word. 

And first, I cannot admit that it is the duty of Courts to , 
“struggle hard to get away from” any clear rule of law. I 
insist, on the contrary, that it is as much the duty of Courts 
to give full effect to every clear rule of law, however mischie- 
vous they may conceive it to be, as it is to give full effect to 
every such a rule, however beneficial they may conceive it to 
be. What power have Courts to change any rule of law? 
None. There is but one question for a Court: What is the 
law ? 

But certainly it is not the duty of a Court “to struggle 
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hard to get away” from one bad rule only to get to another 
equally as bad. And to go from a rule which says, that on 
the dissolution of a corporation, all its lands revert, all its 
goods escheat, all the debts due to it become extinct, all the 
debts due from it become extinct, to a rule which says, that 
on the dissolution of a corporation, all its lands revert, all its 
goods escheat, all the debts due to it become extinct, all the 
debts due from it become extinct, as against itself, but as 
against its indorsers and other sureties, remain in full force, 
is but to go from one bad rule to another. 

Now if the proposal were a proposal to go to this rule, viz: 
that on the dissolution of a corporation, its lands, its goods, 
its choses in action, become a trust fund, for the payment of 
its debts, there would be the reason of expediency in favor 
of the proposal ; for such an exchange would help creditors, 
and would not hurt sureties and other innocent parties more 
than they ought to be hurt. And this is the exchange which 
the Legislature, at its last Session, made. And this is the 
exchange which Judge Story, in one of the later editions of 
work on Equity Jurisprudence, makes, but makes without the 
aid of any Act of any Legislature. (§1252 Sto.) But this, 
I believe, is an exchange which no. member of this Court 
thinks it competent for any Court in this State, by its own 
unaided power, to make. And that is the opinion of the 
Legislature too, as is evinced by the passage of the Act re- 
ferred to. 

I say, then, that it is not the duty of a Court “ to strug- 
gle hard to get away from’ what is the natural and obvious 
import of this rule, merely to get to what this argument sub- 
stitutes for that import. . 

If, therefore, a Court that thinks it its duty to do so, does 
so, we are but the more admonished to scrutinize the process 
by which the Court does so. 

3. Having thus endeavored to show, that if the want of 
somebody to sue and be. sued be the reason of the rule, this 
argument is not sufficient to prove it to be so, I proceed to 
my next main position, which is, that the maxim—the reason 
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ceasing the rule ceases—has place only when what is the rea- 
son is certain beyond a reasonable doubt; and that what is 
the reason of this rule, is not certain beyond a reasonable 
doubt. 

The first of these two propositions is obviously true. 

And is not the second almost equally self-evident? ‘Can 
any man deliberately say that he is certain, beyond a rea- 
sonable doubt, as to what is the reason of thisrule? This is 
a rule of the Common Law; and what eye can now penetrate 
through the layers of darkness, centuries thick, down to the 
foundations on which the rules of the Common Law are laid ? 
All arguing and debating about what is the reason of a rule 
of the Common Law, must, of necessity, be more or less of 
the nature of guess-work. : 

In relation to this particular rule, I have hazarded my 
guess as to the reason of it; and that is, that as the previous 
part of the general rule of which this makes a part, had said 
that the corporations’ lands should revert and its goods es- 
cheat, and the debts due to it become extinct, vr if not, es- 
cheat too, so this, the latter part of the rule, had, as a mat- 
ter of course almost, to say that the debts due from it should 
be extinguished. 

Judge LuMpKIN has come to the conclusion, that another 
thing is the reason of the rule, viz: the want of somebody to 
sue and be sued. 

Now it seems to me hardly possible for any man who will 
read over what he has said in favor of his opinion, and what 
I have said in favor of mine, to affirm that he is certain, be- 
yond any reasonable doubt, that the Judge’s opinion is right 
and mine wrong. But unless the man could say this, would 
he be justified in following the Judge’s opinion, to the set- 
ting aside of the plain meaning given by the words of the 
rule? 

4. I pass to my next main position, which is, that if, for 
any reason, the debt is extinguished or suspended against the 
bank, it is equally extinguished or suspended against the 
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stockholders of the bank; for they are only the bank’s sure- 
ties. 

It is a general principle, that whenever a debt is in a state 
of extinguishment or of suspension against the principal, itis 
in the same state against the surety. 

Examples of this we saw in the case of the debtor-executor 
-and that of the debtor-husband ; in both of which cases, we 
‘saw that if the debt was extinguished or suspended against 
the debtor, it was also extinguished or suspended against the 

-debtor’s sureties. 

These are but examples. The rule is a general one. (See 
Vin. Abr. Exting. M.) 

That the stockholders are but sureties for the bank, I think 
I have, in a previous part of this opinion, shown. 

5. May there not be some other reason sufficient to take 
this case out of the rule, as to extinguishment ? 

The judgment of forfeiture was not such a judgment as the 
Act of the Legislature directed the Court to pronounce. The 
words of that Act are: “The Judge shall pronounce the 
judgment of the dissolution of said corporation, for all pur- 
poses whatsoever, saving and excepting as to its power, in its 
corporate name, to collect and pay its debts, and to sell and 
convey its estate, real and personal.” Instead of pronoun- 
‘cing such a judgment as that thus pointed out by the Act 
the Court passed a general judgment of seizure and ouster. 
At least, so I have considered myself justified in assuming. 
It was said, in the argument, that the Court’s reason for do- 
ing this was, that the Court considered the aforesaid words of 
the Act to be unconstitutional. 

For ought that appears, both parties, the State and the 
bank, acquiesced in this judgment. It does not appear that 
any attempt has been made to set it aside, and it is now twelve 
years old. 

Under these circumstances, the question is, does this judg- 
ment have validity ? 

I say yes. I say it must be considered valid, until it is set 
aside. 
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In Bostwick vs. Perkins et al. this Court say: ‘Where 
the Court in which the judgment is rendered, has no jurisdie- 
tion, either of the person or the subject-matter of the suit, 
then the whole proceeding is unquestionably void and a nul- 
lity; but where the Court has jurisdiction, both of the per- 
son and the subject-matter of the suit, although it may err in 
its opinion of the law, yet, such judgment is conclusive upon 
the parties to it, where there is no appeal.” (4 Ga. I. 49.) 

This is repeatedly affirmed by the Court. (Rogers vs. 
Evans, 8 Ga. R. 145; Preston vs. Clark, 9 Ga. R. 244; 
Mobley and others vs Mobley, 9 Ga. R. 247.) 

That the Court had in this case, jurisdiction of the person 
and of the subject-matter, there can be no doubt; therefore, 
its judgment, even if erroneous, must bind until it is set aside. 

This Act of the Legislature, then, does not have the effect 
to take the case out of the rule. 

Does there exist any other thing which could be thought to 
have that effect? Not within my knowledge. 

What, then, is the state of the argument between Judge 
LUMPKIN and me? This: 

There is a rule of law which says, that on the dissolution 
of a corporation, its debts are extinguished. This we both 
admit. | 
This rule means, I think, that the debts are annzhilated. 
Annihilated is the etymological, the common and the tech- 
nical meaning of “extinguished.”’ The rule in this sense,’ 
has been, in a number of cases, applied to the debts of a dis- 
solved corporation. 

The rule, as he thinks, does not mean that the debts of a 
dissolved corporation are annihilated, or mean anything which, 
in the least, affects the debts, as to other parties to them, 
than the dissolved. corporation itself; and this opinion he 
puts on what he conceives to be the reason of the rule—a 
want of some one to sue and be sued. 

I meet him, by insisting that Courts cannot set aside the 
plain sense of the words of a rule of law, upon what they may 
conceive to be the reason of the rule; that, at least, they can- 
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not do so, unless it is certain what is the reason of the rule; 
and I show, I think, that what he conceives to be the reason 
of this rule, cannot be the reason of it; or, at least, that itis 
‘doubtful whether that is the reason of it or not. And I fur- 
ther show, I think, that even if that be the reason of the rule, 
yet, as the debt, as against the bank, is within the rule, it 
must be within it as against the stockholder. 

This being, as it seems to me, the state of the argument 
between us, I feel constrained to stick to the plain words of 
the rule. 

Upon the whole, therefore, my conclusion is, that the case 
is within the rule. If it is within the rule, the Court should 
have given the charge which it was requested to give. + 

The judgment of the majority of the Court being, that the 
Court below was right in refusing to give the charge, I am 
forced to dissent from that judgment. 





No. 69.—ALEXANDER J. RoBrnsov, plaintiff in error, vs. SoL- 
OMON ADKINS, defendant in error. 


[1.] “It is the right of Counsel to argue oth the law and the facts of his 
case to the Jury, subject, of course, to the charge of the Court upon the 
law, and his right to grant a new trial, should the verdict be contrary 
thereto.” 


Debt, in Muscogee Superior Court. Tried before Judge 
WorriLt, June Term, 1855. 


This was a suit by Adkins, a bill-holder, against. Robin- 
son, a stockholder in the Planters’ & Mechanics’ Bank of 
Columbus, for the redemption of the bills of said bank. Many 
of the questions made and errors assigned, being the same 
with those argued and determined in the foregoing case, (Ro- 
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binson vs. Lane,) and upon the same state of facts, it is. 
unnecessary to repeat them here. 

Defendant objected to the record of the suit vs. Alexander 
the assignee, on the ground that the declaration described the 
notes as made by said Alexander. The Court over-ruled the 
objection, and defendant excepted. 

Ragan, the present assignee of the bank, admitted that he 
had as assets of the bank, $40.000 of the bills of the Wes- 
tern Bank of Rome. Defendant, to rebut the return of nulla 
bona, proposed to show the value of these bills by proving 
that the stockholders were solvent. The Court rejected the 
evidence, and defendant excepted. 

Defendant also proposed to show, that certain notes among 
the assets on J. C. Watson and others, were solvent in 1843, 
1844 and 1845. The Court rejected the evidence, and de- 
fendant excepted. 

Defendant proposed to show the amount of assets turned 
over to Alexander as assignee, and avowed his object was to 
show the assent of this creditor to the assignment, he having 
brought suit against Alexander as assignee. The Court held 
the testimony inadmissible, unless an actual, not implied as- 
sent, could be shown. ‘To this decision defendant excepted. 

When H. Holt, Esq. was arguing the case for def’t to the 
Jury, he was proceeding to read portions of the charter, to show 
the Jury that defendant was not the owner of the 475 shares 
of stock transferred to him, when he was stopped by the 
Court and required to argue that question to the Court. as a 
question of law, and not to the Jury. Counsel insisted, but 
the Court refused to allow him to proceed on that point to 
the Jury. To this proceeding defendant excepted. 

The charge of the Court and the refusals to charge, are 
the same as in the preceding case. And to all of them de- 
fendant excepted. 


B. Hitt; H. Hotz, for plaintiff in error. 


W. Dovenerty, for defendant in error. 
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By the Court.—BeEnnina, J. delivering the opinion. 


The judgment of this Court in this case was, that the case 
“be reversed upon all the grounds of reversal contained in 
the case of Lane vs. Robinson, decided at this term. 

[1.] ‘As to so much of the bill of exceptions as relates to 
the conflict between Counsel and the Court, this Court holds 
that it is the right of Counsel to argue both the law and facts 
of his case to the Jury, subject, of course, to the charge of 
the Court upon the law, and his right to grant a new “irial, 
should the verdict be contrary thereto.” 

As to the first part of this judgment, I merely refer to 
what is said by the Court, and by me in dissent, in Lane vs. 
Robinson, the case mentioned in that part of the judgment. 

In support of the latter part of the judgment, I will refer 
to some provisions of the several Constitutions of the State, 
and then to a Common Law authority or two. 

The provisions in the Constitution of 1777, which I refer 
to, are the following: 

“XLI. The Jury shall be judges of law as well as of fact, 
and shall not be allowed to bring in a special verdict; but if 
all or any of the Jury have any doubts concerning any points of 
law, they shall apply to the Bench, who shall, each of them, 
in rotation, give their opinion.” 

“XLII. The Jury shall be sworn to bring in a verdict ac- 
cording to law, and the opinion they entertain of the evi- 
dence: provided, it be not repugnant to the rules and regu- 
lations contained in this Constitution.” 

“XLII. The Special Jury shall be sworn to bring in a 
verdict according to law, and the opinion they entertain of 
the evidence: provided, it be not repugnant to justice, equity 
and conscience, and the rules and regulations contained in this 
Constitution, of which they shall judge.” 

There is nothing in this Constitution, which gives the Court 
the power to grant new trials. (Watk. Dig. 14.) 

The provision in the Constitution of 1789, to which I refer, 
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is the following: “ Freedom of the press, and trial by Jury, 
shall remain inviolate.”’ 

In this Constitution was a section, saying that the Gen- 
eral Assembly should point out the mode of correcting errors 
and appeals, to extend as far as to empower the Judges to 
direct a new trial. (Jd. 29, 28.) 

The provision to which I refer in the Constitution of 1798, 
is the following: “Freedom of the press and trial by Jury, 
as heretofore used in this State, shall remain inviolate.” 

In this Constitution, power was given to the Court “to. 
order new trials on proper and legal grounds.”’ 

The Common Law authorities to which I refer, are these: 

“ Also, in such case, where the inquest may give their ver- 
dict at large, if they will take upon them the knowledge of 
the law upon the matter, they may give their verdict gener- 
ally, as is put in their charge,” §c. This says Littleton. 
Coke, commenting on it, says: “Although the Jurie, if they will 
take upon them (as Littleton here saith,) the knowledge of 
the law, may give a general verdict, yet, it is dangerous for 
them so to doe, for if they doe mistake the law, they runne 
into the danger of an attaint; therefore, to find the speciall 
matter, is the safest way, where there is any doubt.” (Coke 
Litt. section 368, p 228, a. And see Id. 155, 8, note 5.) 

Blackstone says: “ But in both these instances,’’ (instances 
of a special verdict and a special case,) the Jury may, if they 
think proper, take upon themselves to determine, at their 
own hazard, the complicated question of fact and law; and, 
without cither special verdict or special case, may find a ver- 
dict absolutely for either the plaintiff or defendant.” (3 
Black. Com. 378.) 

These constitutional provisions and Common Law author- 
ities, taken together, seem to be quite sufficient to support 
the latter part of the judgment of this Court. 

Speaking for myself, I must say that I think they are quite 
sufficient to support the proposition, that the Jury are the 
Judges of the law as well as of the fact, in all cases; and 
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that the only restriction upon this power, is the power in the 
Court to grant a new trial, when it deems the verdict con- 
trary to law. 

If so, what is the law, ought as well to be discussed before 
the Jury, as what is the fact; that is the right of the Jury,. 
not less than the right of the parties. 


a 





No. 70.—Isaac WILLIAMS, plaintiff in error, vs. THE STATE 
oF Grora@IA, defendant. 


[1.] Where a witness, in behalf of the State, is detained from Court by the 
means or procurement of the defendant, his previous examination taken 
down by the committing Magistrate, may be read on the trial. 


Larceny, in Muscogee Superior Court. Tried before 
Judge WorRILL, June Term, 1855. 


A single question is made by this record. Williams was 
indicted for the larceny of a watch, from a man named Thom- 
as. On the trial, among other things, it appeared that Thom- 
as and prisoner had settled the case. The Solicitor General 
stated that he had been informed that prisoner had induced 
Thomas to absent himself from Court; and from diligent 
search, he believed him to be in Alabama. The Court then 
allowed the written memorandum of the testimony, given in 
by Thomas before the committing Magistrate, to be read to 
the Jury, after the Magistrate swore that it was correct. 

This decision is assigned as error. 


Hitt; E. G. Dawson, for plaintiff in error. 


Sol. Gen. Brown, for the State. 
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By the Court.—Lumrk1y, J. delivering the opinion. 


[1.] It was resolved, upon the trial of Lord Morley, for mur- 
der, (7 State Trials, 421,) that,in case oath should be made 
that any witness who had been examined by the Crown, and 
was then absent, was detained by the means or procurement 
of the prisoner, and the Court should be satisfied from the ev- 
idence, that the witness was detained by means or procure- 
ment of the prisoner, then the examination should be read ; 
and that whether the witnesses was so detained, was matter 
of fact of which the Jury and not the Court, were the judges. 

The only question, then, in this case is, was the foundation 
sufficiently laid by the preliminary examination of John B. 
Wright and the Solicitor General, to authorize the reading of 
the testimony of Anderson Thomas, which had been taken 
down, in writing, by the committing Magistrate? We think 
not. Mr. Wright proved nothing except the settlement of 
the case by the parties. And the only fact stated by Mr. 
Brown, was, that he had used all diligence to procure the at- 
tendance of the prosecutor, Thomas. The rest was all hear- 
say and inadmissible to make out the case, so as to let in the 
secondary proof. 

We do not think that the 6th article of the amendments to 
the Constitution of the United States, which says, “the ac- 
cused shall have the right to be confronted with the witnesses 
against him,’ has any bearing upon this point. The prac- 
tice intended to be prohibited by that provision, was the 
secret examinations, so much abused during the reign of the 
Stuarts, and was not intended to disturb any great rule of 
criminal evidence. 
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No. 71.—Ws. H. Fraaay, plaintiffin error, vs. A. H. & D. 
CuRETON, defendants in error. 


[1.] The commissioner who executes the commission to a set of interrogato- 
ries, is the son of an Attorney forthe party taking the testimony. He exe- 
cutes the commission in the office of the father, who cannot be positive 
whether he was present or not: //eld, that the depositions ought to be 
suppressed. 

[2.] That a direct interrogatory has not been answered, is not, in the mouth 
of the cross-examining party, a ground of exception to the execution of the 
commission. 

[3.] On the trial of « claim the plaintiffs in ff. fa. offered as evidence notes 
corresponding with the description of those on which their judgment was 
founded, and to prove the notes, offered the record of that judgment: Held, 
that the record was inadmissible for that purpose. 


[(4.] Declarations which accompany any act, and which serve to account for 
or to explain the act, are admissible with the act; they are a part of the 
res geste. 


_[5.] Ifa debtor transfers property to defraud his creditor, the property may 


be condemned by the creditor, although the transfer is good as against the 
debtor, and although the condemnation will work to his benefit; but it 
cannot be condemned if there is any arrangement between the creditor and 
the debtor, by which the debt is paid off, or by which the debtor is to have 
the proceeds of the condemned property. 

[6.] A written request to charge, is presented to the Court; the Court reads 
it over slowly to the Jury, and says, 1 give you that in charge: J/eld, that 
if there is any thing wrong in the manner of giving this request in charge, 
it is something which does not appear. 


.[7.] A verdict may be corrected in a mere maiter of form, after the Jury 


have dispersed. 


Claim, &c. in Muscogee Superior Court. Tried before 
Judge WorriLL, December Term, 18565. 


This was a claim interposed to certain negroes levied on as 
the property of Richard Gibbs, and claimed by Wm. H. Fea- 
gan. After the parties had announced themselves ready for 
trial, and before the case was submitted to the Jury, claim- 
ant’s Counsel moved the Court to suppress the reading of 
two sets of depositions, on the ground that there appeared no 
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venue to their execution. The Court refused, and claimant 
excepted. , 

Claimant then moved to suppress another set, upon the 
ground that one of the commissioners was the son of one of 
the Counsel in the case. It appeared that the commissioner 
was himself au Attorney, having his own office. The depo- 
sitions were executed in the father’s office, but without his 
interference; nor was he informed as to the nature of the 
testimony. The Court refused the motion, and claimant ex- 
cepted. 

Claimant then moved to suppress another set, on the 
ground that the direct interrogatories propounded by the 
plaintiff in fi. fa. were not fully answered. The Court re- 
fused the motion, and claimant excepted. 

Plaintiff in fi. f. offered in evidence certain notes made by 
Gibbs to plaintiffs, and the original suit and judgment therein, 
to show the indebtedness to have existed prior to the alleged 
sale to claimant. Claimant objected, on the ground that 
there was no evidence of the genuineness of the notes. The 
Court over-ruled the objection, and claimant excepted. 

Plaintiff in fi. fa. moved to suppress the reading of that 
portién of a set of interrogatories which stated the admissions 
of Gibbs as to his indebtedness to claimant, on the ground 
that the sayings of the defendant in fi. fa. were not evidence 
against him. The Court granted the motion, and claimant 
excepted. 

Claimant proved by Col. Holt, that Gibbs, though a resi- 
dent in Alabama, acknowledged service on this suit in Georgia. 
Plaintiff in f. fa. inquired of witness what Gibbs said at the 
time; claimant objected. The Court over-ruled the objec- 
tion, and claimant excepted. 

Claimant requested the Court to charge the Jury— 

Ist. That if they should believe, from the evidence, that 
the conveyance from Gibbs to Feagan, was fraudulent, and 
the suit against Gibbs was brought at his instance, and the 
levy prosecuted for his benefit, then the property is not sub- 
ject. 
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2d. That if Gibbs made a fraudulent conveyance, he can- 
not recover the property, either directly or indirectly. 

The Court declined so to charge, and claimant excepted. 

The claimant made another request to charge, which the 
Court read slowly to the Jury, and said—‘ The Court gives 
you that in charge, as the law of the case.’ To this man- 
ner of charging, claimant excepted. 

By consent of all parties, the Jury were authorized to dis- 
perse, after agreeing on a verdict. When delivered by their 
foreman, next morning, the Court declared it informal, and 
ordered the Jury to return to their room, instructing them 
how to place their verdict in form. 

This proceeding is excepted to by claimant. 


J. Jounson; McDov«a.p, for plaintiff in error. 


H. Hott, for defendant in error. 


By the Court.—BExN1NG, J. delivering the opinion. 


The exception to the judgment which over-ruled the ob- 
jection made to two sets of the interrogatories, that the com- 
missioners had failed to state the place at which they took the 
interrogatories, was abandoned in this Court. 

Hilliard, the commissioner in one of the sets of interroga- 
tories, was the son of Hilliard the Attorney of the party 
taking the testimony. The commission was executed in the 
office of the father, who, when examined, could not be “ pos- 
itive’ whether he was present at the execution of the commis- 
sion or not. 

[1.] These facts bring the case within the principle of 
Beverly and another vs. Burke, (14 Ga. R. 70 ;) Glanton vs. 
Griggs, (5 Ga. R. 424;) and Tillinghast, Stark ¢ Co. vs. 
Walton (5 Ga. R. 335.) And that principle requires that 
the set of interrogatories should have been suppressed. What 
difference can it make, that the son was himself an Attorney 
at law? 





MACON, JANUARY TERM, 1856. 40T 


Feagan vs. Cureton. 








Can the cross-examining party except to the execution of 
a commission to take testimony, that the direct questions. 
have not been answered ? 

[2.] We think not. Each party is entitled to have his: 
own questions answered. He may repeat or adopt the ques- 
tions of his adversary. If, however, he does, they become- 
his own. If he does not, it is an intimation that he does not 
want them answered, or that he is indifferent about it. 

If the examination of the witnesses be in Court, an objec-- 
tion from one party, that a question of the other has not been 
answered, will not be heard. A party may even withdraw 
his question, without the leave of his adversary. 

What law is there that prescribes a different rule for the: 
examination of witnesses, out of Court, on interrogatories? 

We know of none. 

The next exception is thus stated in the bill of exceptions: 
“Plaintiff in fi. fa. then opened his case to the Jury, and of-. 
fered to read in evidence two notes purporting to be signed 
by said Gibbs; and stated that their object in offering said 
notes, was to show that said Gibbs was indebted to said plain- 
tiff in fi.” fa. prior to the transfer by Gibbs to Feagan of the. 
negroes in dispute, and at the time of the sale was largely in- 
debted—in failing circumstances. Claimant objected to said 
notes being read against him for said purpose, because there 
is no proof that they are genuine; that they were given for 
a valuable or good consideration, or that the date they bear 
is their true date. Plaintiff in fi. fa. offered, in connection 
with said notes, a declaration, in which said notes were dis- 
cribed, and the judgment thereon in a certain proceeding had 
in the Superior Court of Muscogee County, in which said 
plaintiffs in fi. fa. were plaintiff, and said Gibbs defendant, 
but offered no evidence that said notes were genuine or given 
for a valuable consideration, or that the date they bore was 
their true date. Claimant objected to said notes being read 
separately in evidence tothe Jury; also, to said record being 
read separately or in connection with said notes as offered, 
and for the purposes offered, for the reasons aforesaid. The 
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Court over-ruled said objection, and allowed said notes and 
record to be read to the Jury as offered, and for the purpo- 
ses offered. The Court over-ruled said objections and allowed 
said notes and record to be read to the Jury as offered, and 
for the purposes offered ; and thereupon, the claimant excep- 
ted.” 

The introduction of the notes and the introduction of the 
record, are both objected to. 

The objection to the introduction of the notes, we think, 
was a goodone. The suit being against, not Gibbs the ma- 
ker of the notes, but Feagan the claimant, the notes did not 
prove themselves. And the record did not prove them; for 
that was the record of a case tc which Feagan was not a party, 
and the record of a judgment is not admissible against stran- 
gers to the judgment, to prove anything besides its own ex- 
istence, ‘“‘and those legal consequences which result from 
that fact.” (1 Stark. Hv. 212; Green. Ev. §527; 1 Phill. 
Ev. 382, and Notes 582, 583.) This seems to be the general 
tule. I confess that it is not entirely intelligible to me. 

[S.] The notes, we think, therefore, ought not to have been 
introduced until after the execution of them had been proved 
in the ordinary mode. If that had been proved, they would 
have become, as I think, prima facie evidence that they were 
founded on a valuable considefation, and that they were made 
at the time of their date. (Sto. Prom. Notes, §§7, 181; 3 
Phil. Ev. (notes N) 1453.) 

The reasons which were given for the objection to the ad- 
mission of the record, were the same which were given for the 
objection to the admission of the notes; and those reasons 
were, that it had not been proved that the notes had been ex- 
ecuted by Gibbs, that they were founded on a good consider- 
ation, and that they were of the date which they bore. If 
these things had been proved about the notes, the objection 
to the admission of the notes would have been removed; and 
if the notes had been admitted, there would probably have 
been no objection to the record’s going along with them as 
evidence to the Jury. The objection was, as we understand 
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it, that the record was not admissible for the purpose of pro- 
‘ving these things about the notes; not that it was not admis- 
sible for any purpose—for the purpose say of showing, by 
itself, by the allegations contained in it and the judgment 
thereupon, just such an indebtedness on the part of Gibbs, . 
as that which the notes, if proved, were calculated to show. 

And therefore, although we say that we consider the record 
not to have been admissible for the purpose of proving the 
execution, consideration and date of the notes, we do not say 
that we consider it not to have been admissible for any other 
purpose. As to its admissibility for any other purpose, we 
say nothing. 

The exception to the decision of the Court below, which 
suppressed that portion of Pullin’s depositions which gave the 
sayings of the defendant in fi. fa. was, on the argument, aban- 
doned by the Counsel for the plaintiff. 

We think that what Gibbs said at the time when he ac- 
knowledged service of the declaration was admissible, as a 
part of the res geste. 

[4.] It was said in connection with the act acknowledg- 
ing service, and was what was calculated to explain or to ac- 
count for that act. (Green. Ev. §108.) 

The plaintiff in error requested the Court to charge the 
Jury as follows: ‘ 

“1st. That if they should believe, from the evidence, that 
the conveyance to Feagan, by Gibbs, was fraudulent, and 
that the suit against Gibbs was brought at his instance, and 
that the levy in the case was prosecuted for his benefit, that 


29 


then said property is not subject. 

“2d. That if Gibbs made a fraudulent conveyance of the 
negroes to Feagan, that he, Gibbs, cannot recover them or 
their value by any direct or circuitous method in law; and 
that if this levy is for the benefit of Gibbs, the said property 
is not subject.” 

This the Court refused to charge, and we think, properly. 
The request has to be taken as a whole, or at least, as made 
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up of two requests, each of whichis a whole. So taken, it 
amounts, as we understand it, to asking the Court to say that 
if the condemnation of the property would operate for the 
benefit of Gibbs, the donor or seller of it, the property could 
not be condemned. And this, we think, it would not have 
been proper for the Court to say. 

[5.] In every case in which a debtor transfers his property 
to defraud his creditor, a condemnation of the property te 
satisfy that creditor, would, in law, operate for the benefit 
of the debtor; for it would be the means of bringing about 
a payment of his debt; and that, too, with what, in law, would 
be another man’s property. In law, the property transferred 
to defraud the creditor, would become the property of the 
transferee, as against the debtor himself. As to the debtor, 
it would be another man’s property. But yet, the Statute of 
the 15th Elizabeth, gives the creditor the right to subject the 
property to the payment of a debt of that debtor’s. 

But while we say this, we do not mean to say that we think 
that if Gibbs had paid off the ji. fa. or if there existed any 
arrangement by which the money to be collected on the fi. fa. 
was to be his, and not the creditors, the property could be 
condemned. We do not think so. 

[6.] When a Court gives in charge to the Jury a written 
request, by reading the request slowly to the Jury, and say- 
ing I give you that in charge; if there is anything objection- 
able in the manner of the Court’s giving the charge, it is 
something which cannot be made apparent by written descrip- 
tion; at least, it is something which has not been made ap- 
parent, in the description of the manner of the Court con- 
tained in this bill of exceptions. 

[7.] A verdict may be corrected in mere matter of form, 
after the Jury have dispersed. (Judiciary Act of 1799, 
Prince's Dig. 421; Amendatory Act of 1818, Id. 442.) And 
it seems that the correction of the verdict, in this case, was 
a mere matter of form. 

On two grounds only, then, do we think that there should: 
be a new trial. These have been indicated. 
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No. 72.—NAaTHANIEL SLEDGE, plaintiff in error, vs. JosEPH 
A. L. Lxx, defendant in error. 


{1.] Before the defendant in attachment can maintain a suit on the bord, 
he must, by a previous recovery against the plaintiff, ascértain his dama- 


ges. 


Debt, in Muscogee Superior Court. ‘Tried before Judge 
WorRiL, 19th January, 1856. 


This was an action brought by Sledge against Ingoldsby, 
Bosseau & Halsted, principals, and Joseph A. L. Lee, surety, 
on an attachment bond, for damages for suing out an attach- 
ment. Lee only was served. On the trial, plaintiff offered 
in evidence the affidavit and bond, (made by H. Holt, Attor- 
ney for plaintiffs in attachment, and Lee as surety,) to which 
defendants objected, unless Counsel for plaintiff would state 
he expected to show that there had been a recovery for dam- 
ages against the principals. It being admitted there was no 
such recovery, the Court ruled out the evidence, and non- 
suited the plaintiff. This decision is assigned as error. 


DovuGHERTY, for plaintiff in error. 
H. Hott, for defendant in error. 


By the Court.—Lumpxin, J. delivering the opinion. 


[1.] The single question in this case is, has the defendant 
im attachment the right to maintain an action on the bond, 
without first ascertaining his damages by a suit against the 
plaintiff in attachment? We hold that he cannot. 

We fully appreciate the argument, ab inconvenienti, against 
this conclasion. And concede that in some cases it amounts 
toa denial of justice ; for it is true, that attachments are fre- 
quently sued out by non-residents and transient persons, 
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whom it would often be difficult and sometimes impracticable, 
to sue; and therefore, if the language of the Act were doubt- 
ful, these considerations would induce us to hold that a pre- 
vious suit was not necessary. 

But the words of the Statute are so plain that we do not 
feel at liberty to put such a forced construction upon them. 
The obligors stipulate to pay “all costs which may be recoy- 
ered by the defendant, in case the plaintiff suing out such at- 
tachment shall discontinue or be cast in his suit; and also, all 
damages which may be recovered against the said plaintiff, 
for suing out the same.” (Cbd, 70.) 

Can there be any breach of the bond until the damages are 
ascertained by a recovery against the plaintiff and a failure 
to collect them? Is not this the condition upon which, alone, 
the liability of the obligors accrues? And can there be an 
assignment negativing this condition, until it has been bro- 
ken? And does not the radical defect in the opposite posi- 
tion, consist in holding that the right to recover depends upon 
a fact to be ascertained at the end of the suit, when, by the 
terms of the bond and of the law, it is made to depend upon 
a default which has already transpired ? 

But it is argued that this interpretation makes the Act 
contradict itself, in this: that the obligor’s undertaking is 
limited by the penalty of the bond; and yet, the recovery 
against the plaintiff in the previous suit, may be for a larger 
amount. This may be, although it will seldom happen, inas- 
much as the bond must be for at least double the amount of 
the debt attached; and the levying officer is not authorized 
to seize more property than is sufficient to satisfy the credi- 
tors. He makes himself liable for an excessive levy. The 
damages, therefore, will rarely exceed the penalty of the 
bond. 

But suppose it were otherwise, how often does it happen in 
an action upon a bond, the actual damages proven exceed the 
penalty? Still, the recoyery is necessarily limited by the 
penalty. esides, the objection applies with equal force, sup- 
posing the action to be brought at once upon the bond. Will 
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not the measure of damages or recovery be the same under 
either mode of procedure? Still, the penalty cannot be trans- 
cended. 

The litigation between these parties, has given rise, already, 
‘to two good Statutes. We trust this decision may show the 
necessity of a third. ' 

Whetker the defendant might succeed by stating a special 
case, either at Law or in Equity, or whether he be wholly 
remediless, it is not our province to say. We would recom- 
mend, however, that he invoke legislation for himself and all 
others similarly situated. It is the practical administration 
of the law that develops its defects and points out the remedy. 
















No. 73.—Apet Hunter, trustee, &c, plaintiff in error, vs. 
JosEepH Davis, defendant in error. 






[1.] A judgment is not a technical estoppel as to any matter, if the matter is 
not such that it had, of necessity, to be determined by the Court or Jury, 
before the Court could give the judgment. 






Trover, in Harris Superior Court. Tried before Judge 
Worri.t, September Term, 1855. 










On 14th February, 1824, Joseph Burks made a deed, by 
which he conveyed certain negrocs and other property to his 
grand-children, and appointed John Burks as trustee, “in 
my stead te manage, take care of, keep together and sus- 
tain the said property with the increase, if any, purely and 
solely for the benefit and, support of my said son-in-law and 
daughter, (Barton and wife,) and their children so mentioned 
as aforesaid, during the natural lives of my said son-in-law 
and daughter; to be administered to them for their support 
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and maintenance, in any manner my said son may deem 
most suitable,” &c. Barton died, and his widow intermar- 
ried with Joseph Davis. 

On 8th June, 1850, the children of Mrs. Davis filed a bill 
of ne exreat against her and her husband, alleging that they 
were interested in these negroes as remainder-men, and pray- 
ing that the defendants might give bond and security for their 
forthcoming; also, for the removal of Burks, as trustee, and 
the appointment of another. The defendants, Davis and 
wife, denied any intention of removing the property, and set 
up their claim to the same, during the life of Mrs. Davis. The 
first decree rendered on this bill, required Davis and wife to 
give security for the forthcoming of the property, at the death 
of Mrs. Davis. ‘The last decree on the appeal was, we, the 
Jury, find and decree, that John Burks, the trustee, appointed 
by said deed of trust, has not kept and performed! his duty 
as trustee; and we further find and decree, that he be re- 
moved, and some other suitalle and fit person be appointed 
trustee in his stead, to take charge of said property, and man- 
age the same according to the provisions of said deed.” 
Abel Hunter was appointed trustee; and subsequently, 
brought trover against Joseph Davis, for four of the negroes. 
On the trial of this action, the transcript of the record of this 
bill being in evidence, the Court charged the Jury, that the 
plaintiff being a party to the (lecree, was estopped from de- 
nying the right of the defendant to hold said negroes, until 
the expiration of the time at which defendant had proven his 
time to deliver them to complainants in said decree. 

This charge is assigned as error. 


Ramsey & Krve, for plaintiff in error. 
Incram & CrawrorD, for defendant in error. 


By the Court.—BEnNING, J. delivering the opinion. 


[1.] Was the charge right? This is the sole question. 
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A judgment is not, as we think, technically conclusive of 
any matter, if the matter is not such, that it had, of necessity, 
to be determined before the judgment could have been given. 
This seems to be the best result of the authorities. (1 Stark- 
te’s Ev. 223; Phill. Hv. 334; Notes to Phill. Ev. 845; 
(Note, 594, 826, 827 ;) Green. Ev. §528.) 

Was the right asserted in the action of trover, such that it 
had, of necessity, to be determined by the Court in the Equity 
suit, before it could render the decree which it did render in 
that suit ? 

The decree which the Court did render in that suit, as 
between Davis and wife, and the complainants, amounted. to 
this: that the complainants had the remainder in the slaves 
after the death of Mrs. Davis, and that they were entitled to 
security from Davis and wife for the forthcoming of the 
slaves, at the death of Mrs. Davis. 

Now, in order that this decree might be made, it was not @ 
matter of necessity that the Court should first determine the 
question, whether or not the complainants did not have, not 
only the remainder in the slaves, but also an interest in the 
slaves, jointly or in common with Davis and wife, for the life 
of the wife; or the question, whether, if they had such life- 
interest, the trustee under the deed was or was not entitled 
to the possession of the slaves, to the end that he might so 
administer them as to give all the tenants the enjoyment of 
their interests. The only question which it was necessary 
to determine to render that decree, was this: were the com- 
plainants remainder-men under the deed? If they were, the 
decree had to be rendered, as a matter of course, no odds 
whether they, together with Davis and wife, were also the 
life-tenants or not. For if the complainants were themselves 
life-tenants along with Davis and wife, still, Davis and wife 
were as much entitled to the possession of the slaves, for her 
life, 2s they were. If that were so, they, and Davis and 
wife, were joint tenants or tenants in common, of the life 
estate. And one tenant in common, or joint: tenant, has as 
much right to the exclusive possession of the property as an- 
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other has. And if one has the exclusive possession, the 
others cannot divest him ofit. They may make him account 
for their interest in the profits, or may have a partition of the 
property. They cannot dispossess him. If they choose to 
let him keep the possession, they may do so. And if they 
do let him keep the possession, and ask that he may give 
them security for the forthcoming of the property at the 
end of the life estate, (they having the remainder in the pro- 
perty,) and get a decree that he shall do so, is the decree 
inconsistent with the idea that they had not a life-estate in 
the property? Certainly not. Therefore, should they after- 
wards choose to set up any right to the life-estate, that de- 
cree cannot be a bar to their claim. 

It was, then, at least, not a matter of necessity, that the 
Court, before making the decree, which was made in the 
Equity case, should have determined the question, whether 
the complainants or the trustee under the deed, had or had 
not any life-estate in the slaves. 

But whether they or the trustee have any such life-estate, 
is the question raised by the action of trover. The decree,. 
therefore, can be no bar to that action. 

The plaintiff in error ought, we think, to have a new trial. 





No. 74.—THe Cowrta Farts Manuracturine Company, 
plaintiff in error, vs. CURRAN Rogers, defendant in error. 


[1.] If A contracts with B to repair different parts of the machinery attached: 
to the cotton factory of B, to-wit: the running machinery and two frames 
for spindles, the one not being dependent at all for its use upon the com- 
pletion of the other, and the former is repaired and received by the owner, 
he cannot make the failure to deliver the other, an excuse for not paying 
for that which is finished and accepted. 
























MACON, JANUARY TERM, 1856. 41F 


The C. F. Man. Co. vs. Rogers. 








{2.] Any necessary expense, which one of two contracting parties incurs in 
complying with his part of the agreement, may be recovered as damages, 
in a suit for a breach of the contract. 


[3.] When an agency is once established, all that is done and said by the: 
agent, in the execution of the contract, will bind the principal. 

[4.] Where the verdict is strongly and decidedly against the weight of evi- 
dence, a new trial will be granted. 


[5.] Prospective profits, which are speculative and conjectural, are usually 
too remote and uncertain to enter into the estimate of damages to be al- 
lowed for a breach of contract. F 


Complaint, in Muscogee Superior Court. Tried before 
Judge WorRILL, and motion for a new trial. Decided by 
Judge WorRILL, June Term, 1855. 


Curran Rogers brought suit against the Coweta Falls Man- 
ufacturing Company, for damages caused by their failure to 
comply with a contract to repair certain machinery belong- 
ing to the plaintiff. The contract was, that the machinery 
was to be repaired as soon as it could be done, or by Ist July, 
1851, except two spinning frames, which were to be finished 
by Ist September, 1851. The work could have been com- 
pleted by Ist July, 1851. The agent, Crockett, who made 
the contract, testified that he was stopped by the president. 
Only a portion of the work was done. The spinning frames 
were not touched; they were much injured by exposure and 
bad usage. Rogers’ mill was idle some 50 or 60 days, in 
consequence of the failure of the manufacturing company to 
perform their contract. The agent of the company induced 
Rogers to send his machinery to Columbus for repair. He 
lived in Thomaston, about 50 miles distant. Rogers’ net 
profits from his mill would have been (the witnesses said) 
from $12 to $30 per day, if his machinery had been deliv- 
ered according to contract. He had employed hands, bought 
cotton and made all necessary arrangements to start his 
mills 1st July, 1851. Defendant below proved that all the 
machinery necessary to putting the plaintiff’s factory in op- 
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eration, was finished and delivered early in the summer of 
1851. The repairing of this machinery was’ worth $300.. 
The Jury returned a verdict for plaintiff, for $2.320 40. 

A new trial was moved for on several grounds—, 

ist. Because the Court, when requested, refused to charge: 
That if defendant repaired any portion of the plaintiff’s ma- 
chinery, and plaintiff reccived it as repaired, the plaintiff is 
bound to pay defendant the value of such repairs; but 
charged, that if plaintiff received a portion under the expecta- 
tion of the balance being completed under the contract, and 
the balance was not completed, he was not bound to pay for 
any. 

2d. The Court erred in allowing evidence as to the cost of 
transportation of the machinery to and from Columbus. 

3d. Because the Court erred, after having excluded tes- 
timony of witnesses as to what they had heard Crockett say 
as to the terms of the contract, in allowing them to prove 
what was done under the contract. 

4th. Because the verdict was contrary to the charge of the 
Court in this: tlfat the Court charged, that if such part of 
the machinery as was necessary to the running of plaintiff’s 
mill, was finished and delivered by the time agreed on, then 
the plaintiff could recover no damage for the stoppage of his 
mill. 

Sth. Because the damages are excessive. 

The Court granted the motion, unless plaintiff would remit 
$75, costs of transportation to and from Columbus, and $440: 
damage done in such transportation, and from exposure while 
in Columbus. 

The defendant refusing to receive this remitter, the Court 
over-ruled the motion for a new trial, and error is assigned. 
thereon. 


A. Hf. Coorer and H. Hoxz, for plaintiff in error.. 


Denton & Moszs, for defendant in error. 
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By the Court.—Lvuupx1y, J. delivering the opinion. 


We cannot doubt the propriety of remanding this cause 
for a re-hearing. We propose to glance, cursorily, at the 
prominent points made by the bill of exceptions. 

[1.] All the material portion of the machinery was re- 
paired and carried home by the owner; two spinning frames, 
only, being left unfinished. The value of the machinery thus 
repaired and received back, if the testimony of the witnesses 
is to be credited, made the cotton factory to which it be- 
longed, worth to its owner, $12 40 per day net pofits. The 
propelling machinery was not dependent, of course, upon the 
spinning frames. Now concede that Mr. Rogers received 
the propelling machinery under the expectation that the 
spinning frames would be repaired also, and they were not, 
is that a good reason why he should pay nothing for the pro- 
pelling machinery? Did he derive no benefit from that 
which was finished? And shall he keep it and net pay for 
it ? 

[2.] We do not think the Court erred in allowing evidence 
as to the cost of the transportation of the machinery to and 
from Columbus, at least as to the twospinningframes. They 
were transported to the shop of the company, under a con- 
tract, to be repaired. If they were not, this useless expense 
was incurred by Rogers, in consequence of the failure of the 
company to perform their undertaking. It, as well as the 
damage done to the spindles while exposed at Columbus, con- 
stitute legitimate items of damage for the violation of the 
contract. . 

[3.] As to all that portion of the testimony which consist- 
ed of the acts and declarations of Crockett, we consider the 
rule to be this: it should have been submitted to the Jury to 
find, in the first place, whether or not the proof showed that 
Crockett acted as the agent of the company in making the 
contract? If so, then all he did and said in the execution of 
his agency, was admissible evidence, and bound his princi- 





420 SUPREME COURT OF GEORGIA. 
The C. F. Man. Co. vs. Rogers. 








pal; otherwise, it should have been excluded from their con- 
sideration in making up their verdict. 

[4.] That the verdict was contrary to the evidence as to 
the time the machinery was detained, there can be no doubt. 
According to the testimony of some of the witnesses, it was 
received at the time stipulated. By no interpretation of the 
proof can it be shown that it was delayed two months after 
the time stipulated for its completion; and yet, 60 days is 
assumed as the basis of the calculation for damages. Giving 
to the plaintiff the longest time proven, and the highest esti- 
mate as to profits, and the injury sustained, instead of being 
upwards of $1760, could not have amounted to $1200. On 
this branch of the case, we cannot doubt that the verdict was 
strongly and decidedly against the weight of evidence. 

[5.] But was the basis upon which this judgment was ren- 
dered maintainable? It was founded almost exclusively upon 
speculative profits; it was a calculation upon conjectures, 
and not upon facts. We will not say that there is no case 
where the allowance of damages upon expectant profits is in- 
admissible; but we are quite sure that this is not one of them; 
the gains were too remote and uncertain, depending upon a 
variety of contingencies, the failure of any one of which 
would subvert tle whole computation. Who will undertake 
to say and swear that a cotton factory in Georgia will pay 
expenses, much less yield a certain amount of net profits, for 
any given period? What a conflicting opinion and experi- 
ence would such a question elicit! We are inclined to think 
that this whole testimony, as to the gains which the plaintiff 
would have derived from this contract, had he not been pre- 
vented from realizing them by the delinquency of the defend- 
ant, should have been rejected as too contingent and specu- 
lative, and too dependent upon the fluctuation of markets, the 
chances of business and other casualties, as to enter into a 
safe or reasonable estimate of damages. And in lieu thereof, 
a calculation should have been made of the loss actually sus- 
tained by the hire of hands, the interest on the investment, 
and solid data like these, as the criteria of loss by the deten- 
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tion of the machinery. We are aware that neither the En- 
glish nor American Courts have been uniform in their adju- 
dications upon this doctrine. Generally, the earlier decisions 
in both countries concurred in denying profits as any part of 
the damages to be compensated, and that whether in cases of 
contract or of tort. (2 W. Blackstone, 1078 ; 1 Exchequer 
R. 849; 11 Penn. 8S. R. 127; 1 Gallison, 314 and 325; 3 
Dail. 338 ; 2 Wheat. 827 ; 3 Ib. 846 and 558; 5 76. 358; 
17 Pick. 543; 1 Howard, 28; 21 Wend. 342; 3 Barb. &. 
CO. R. 424.) But some of the more recent cases have doubted 
whether some of the precedents cited have not pushed the 
rule beyond the true line. (7 Hill, 62; 6 Bais S.C. Rh. 
419; 17 Ala. R. 689.) 

Chancellor Kent says, that speculative profits are not al- 
lowed. (Vol. 11, 5th Ed. p. 480, in notes.) And perhaps 
the fable of the milk-maid in the spelling book, is the best il- 
lustration as to what is meant by this phrase. 





No. 75.—Jonn Banks, plaintiff in error, vs. Giprot & Co. 
defendants in error. 


[1.] The price which an agent to sell fixes upon the commodity, is, as against 
the owner of it, evidence on the question, what is the value of the commo- 


dity. 


[2.] It is right in the Court not to require a Jury to regard what is, of neces- 
sity, the mere opinion of a witness. 


Complaint, in Muscogee Superior Court. Tried before 
Judge WorriLL, December Term, 1855. 


Gidrot & Co. sued John Banks on an account, for the price 
of a centre-vent water-whecl. On the trial, George Winter 
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testified, that he, as agent for plaintiffs, delivered the wheel 
to the wagoner of defendant; that a few days afterwards, the 
defendant said to him, that he had made a contract with H. 
A. Rozle, as the agent of plaintiffs, to furnish and put into 
operation such a wheel; witness replied, that Rozle had no 
authority to make any such contract ; that his only authority 
was to sell. Witness was not present when Rozle was ap- 
pointed agent, and had no personal knowledge as to extent 
of his authority, except from a letter he had received from 
plaintiffs. He proved the execution of the contract signed 
by Rozle, hereinafter named. 

The defendant offered in evidence that contract, which was 
in writing, and signed by Rozle, and to the effect stated by 
defendant. Plaintiff’s Counsel objected, because there was no 
evidence to show that Rozle was authorized to make such a 
contract. ‘The Court sustained the objection, and defendant 
excepted. 

Defendant’s Counsel insisted, that Winter had proved that 


there was a special contract; and if so, plaintiffs could not 
recover in this actiun. ‘The Court charged the Jury, that to 
defeat this action, it was not only necessary to show that 
there was a special contract, but also to show the terms of 
such contract. To this charge, defendant cxcepted. On 
these exceptions, error is assigned. | 


W. Dovauerty, for plaintiff in error. 
Mosts, for defendant in error. 
By the Court.—BrEnnine, J. celivering the opinion. 


If Rozle was agent to sell the wheel, he was agent to fix a 
price on it; he had power to agree as to the price of it. 

[1.] It was proved, that he was agent to sell the wheel. 
The writing which was rejected, showed that he had put a 
price of not exceeding $200 on the wheel. And what was 
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the value of the wheel, was in issue. And certainly, in the 
sale of a thing, the price put on it by one authorized to puta 
price on it, is to be considered as some evidence, that the 
value is not greater than that price. 

On the question of the value of the wheel, therefore, we 
think that the writing was admissible. 

The writing was of a somewhat singular kind. It was in 
these words: “I bind myself to furnish John Banks, a cen- 
tre-vent wheel-mill,” (mill-wheel?) “at his plantation, in 
Stewart County, for two hundred dollars, with all the appur- 
tenances belonging—iron scroll-wheel, &c.; said Banks to 
have the frame of the house 16 by 24, and do the carpenter’s 
work. I am tosuperintend the putting up the house, the 
dam, &c. and warrant the mill to grind one hundred bushels 
of corn per diem. 22 October, 1850. H. A. ROZLE. 

for Gidrot & Co.” 

But we do not think that this writing was admissible for 
the purpose of showing anything else than what was the value 
of the wheel. 

[2.] If a witness says there was a “special contract,” with- 
out stating what the contract was, he, of necessity, gives what 
is mere matter of opinion. And in general, that is not evi- 
dence. 

But even if a special contract had been proved in terms 
in this case, it does not follow that the plaintiff could not have 
recovered. By the Act of 1854, a plaintiff may amend his 
declaration at any stage of the cause, and in any matter, whether 
of form or substance. 

We see nothing wrong in the charge. 

But as the writing was rejected, we think there ought, on 
that account, to be a new trial. 
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No. 76.—Jamzs W. Browy, plaintiff in error, vs. Roberts & 
Footer, defendants in error. JAMES W. Brown, plaintiff 
in error, vs. E. F. Woops & Co. defendants in error. 


{1.] Process sued out of the Inferior Court, bearing test in the name of one 
of the Justices, is sufficient and legal. 


Application for certiorari. Decision by Judge Powers, 
20th June, 1855. 


Roberts & Foote sued James W. Brown in Dooly Inferior 
Court. ‘The process bore test in the name of but one Jus- 
tice. Brown applied to Judge Powers for a certiorari, in 
order to declare the said process void. The refusal to grant 
the writ, is the error assigned in this case. 

The same is the only point made in the case of Brown vs. 
Woods & Co. 


Dawson, for plaintiff in error. 


Cook & Montrort, for defendant in error. 


By the Court.—McDona.p, J. delivering the opinion. 


[1.] The two cases above stated, depending on the same: 
point, were consolidated. 

The Judge, in our judgment, very properly refused to sanc- 
tion the writs of certiorar?. The processes bore test prop- 
erly. The Act has reference to process issued from the Su- 
perior and Inferior Courts. The Superior Courts have but 
one Judge; the Inferior Courts have five Justices. There 
might have been some plausibility in the exception, if the 
Statute had declared that the process should bear test in the 
name of the Judge or Justices of such Court. Instead of 
that, it directs that it shall bear test in the name of one of 
the Judges or Justices of such Court. 

Judgment affirmed. 
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No. 77.—FRancis KEwty, plaintiff in error, vs. Toe State 
or Groreta, defendant in error. 










[1.] The fact that the Judge reprimanded a Jury taken from the same list, 
for their misconduct in acquitting the same defendant in another case, is 
no ground of erorr, in a subsequent trial, there being no exception to the 
pannel on that account. ; 

{2.] In selecting a Jury from the two panels, the defendant is entitled to 
seven, and the State five strikes ; and they should alternate, the defendant 
beginning and ending the strikes. 

[3.] It is the privilege of Counsel and the duty of Courts, to propound such 

questions to reluctant witnesses, as will strip them of the subterfuges to. 

which they resort to evade telling the truth. 















Misdemeanor, in Bibb Superior Court. Tried before Judge 
Powers, June Term, 1855. 









This indictment was for keeping an open tippling house on 
the Sabbath day. 
; One of the witnesses stated, that he could not say there 
| was spiritous liquor in the decanters, &c. in the shop, as he had 
never tasted any in that house. The Judge asked him if 
he could not say there were spirituous liquors in the Lanier 
House bar. This question was objected to as irrelevant, and 
made a ground for a new trial. 
Another ground for a new trial was, that the Judge had’ 
lectured a portion of the Jury for a verdict of acquittal, 
Fi rendered on another indictment, against the same defendant. 
Fs No objection was made to these Jurors. 
Another ground was, that only one witness proved the 
offence, and he was successfully impeached, and not sustained.. 
The Court refused a new trial, and defendant excepted. 
















Lamar & Locurane, for plaintiff in error. 
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Sol. Genl. DeEGRAFFENREID, for defendant. 
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By the Court.—Lumpxin, J. delivering the opinion. 


We see no error in this record. Whether the house where 
the liquor is charged to have been sold, was a tippling house, 
and whether the defendant kept it open on the Sabbath, are 
questions of fact, which were submitted to the Jury and 
passed upon by them. And we think there was sufficient 
evidence upon both points to sustain the verdict. 

[1.] What Judge Powers may have said to the Jury in 
another case, we do not think is properly the subject of re- 
view in this. No exception was taken to the panel on that 
account. 

[2.] As to the mode of striking the Jury, the usual and 
better practice is, to let the defendant and the State alternate, 
the defendant beginning and ending. ‘This will give the de- 
fendant seven strikes, and the State five, the number allowed’ 
by law to each. 

[3.] The*witness, Adderhold, was evidently disposed to stick 
in the back, to say the least of it. The Court saw this. And 
to extract the truth, inquired of him, if he had ever been in 
the bar of the Lanier House, and whether he did not know 
that there was liquor there in the bottles, although he did 
not drink of it? Thus pressed, he defended his position, by 
explaining what he meant to say. It is the privilege of 
Counsel, and the duty of Courts, to strip reluctant witnesses 
of these miserable subterfuges to conceal the truth.* 
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No. 78.—VireiL Powers and others, plaintiffs in error, vs. 
JAMES W. ARMSTRONG and others, defendants in error. 


{1.] The Legislature cannot divest an individual of his property, against his 
will, without providing or paying a just compensation for it. 

{2.]. A party whose property is taken by an incorporated company, for the 
use of the company, maintains to it the relation of owner, until he is paid 
—his is the ownership and not a lien. 

[3.] The builders of a bridge, for an incorporated company, on the land of 
a third person, knowingly, can have no lien against the owner of the land ; 
nor can a judgment obtained by him against the company, have a lien there- 
on, the land never having been the property of the company. 


Application for injunction, in Macon Superior Court. De- 
‘cision by Judge Powers, at Chambers, 15th November, 
1855. 


This bill was filed by Virgil Powers, Daniel W. Vischer 
and Jacob G. Vischer, alleging that in 1852, the Legislature 
incorporated “The Oglethorpe Bridge & Turnpike Compa- 
ny,” for the building a bridge and turnpike across the Flint 
River, near the City of Oglethorpe; that by the charter, a 
provision was made for ascertaining the value of land taken 
for this purpose ; and the award provided therein, was to op- 
erate as a judgment against the company, and be enforced 
by execution; that in March, 1853, James W. Armstrong 
filed his bill against the company, alleging that he owned 
lands on both sides of the river; and also, a ferry worth 
$15.000, which would be utterly destroyed by the erection of 
the bridge; that the destruction of timber by the company, 
would amount to $3.000 more. ‘The bill prayed a perpetual 
injunction. The injunction was afterwards, by order of the 
Court, dissolved, by the company’s giving bond, with good 
security, to the amount of $20.000. On 21st December, 
1853, complainants contracted with the company for the build- 
ing of their bridge, and proceeded to do the work ; and that 
on a settlement, on the 13th January, 1855, the company ac- 
knowledged themselves to be due to complainants, the sum 
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of $9.808 04. The bill farther charged, that Armstrong 
failed and refused to have his damages assessed under the 
charter, until complainants had made considerable progress 
in their work, and then certain appraisers were appointed, 
who awarded to Armstrong $6.000. The bill suggested that 
this award was,void—lIst. Because the appraisers were sworn 
by a Notary Public; and 2d. Because the award did not set 
apart any specified quantity of land, as required by the char- 
ter. From this award, the company appealed, and the pro- 
ceedings were dismissed. Subsequently, Armstrong, of his 
own accord, summoned the same appraisers, who made the 
same award again. ‘The company again appealed. 

At September Term, 1855, of Macon Superior Court, com- 
plainants obtained a judgment against the said company for 
the said balance due them; but the Court having adjourned till 
2d Monday in January, 1856, a fi. fa. could not issue there- 
on. At October Term, 1855, of Docly Superior Court, Arm- 
strong knowing the foregoing facts, fraudulently combined 
with the company to release them from all damages, on the 
Macon County side of the river, if they would confess judg- 
ment for the said last award of $6.000; and farther agreed, 
also, to release certain of the securities to the said bond of 
$20.000. At the same term, an order was taken by the frau- 
dulent consent of said parties, appointing three commission- 
ers to sell the bridge and the land attached thereto, for cash, 
on Ist Tuesday in December, 1855; that this confession of 
judgment was made by two Attorneys, who were securities on 
‘the said bond for $20.000, without the consent or authority 
of the company. Complainants charge that theirs is the old- 
est judgment lien; and moreover, in Equity, they are enti- 
tled to a lien, as the builders and furnishers of materials for 
said bridge; that Armstrong ought, at least, to be compelled 
to exhaust the fund provided for him, in the bond for $20.- 
000, before appealing to this, the only fund of complainants. 
The prayer was for an injunction. 

Judge Powers refused to sanction the bill, and this decis- 
cn is assigned as error. 
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ScarsoroucH; Minter & Hatt, for plaintiffs in error. 


Fisu, for defendants. 


By the Court—McDonap, J. delivering the opinion. 


The complainant contracted with the Oglethorpe Bridge & 
Turnpike Company to build a bridge across Flint River, at 
or near the ferry known as Traveller’s Rest Ferry. They 
proceeded with their contract, and built the bridge on the 
land of James W. Armstrong, the defendant. The company 
and Armstrong could not agree as to the value of the land, : 
and a proceeding was instituted under the charter to assess 
it, which resulted in the confession of judgment by the com- 
pany to Armstrong, in the sum of $6.000 ; which proceedings, 
the complainants charge to have been collusive, irregular and 
fraudulent ; and that the damages were excessive and exor- 
bitant, and that the company is insolvent. The Circuit Judge 
refused to sanction a bill praying an injunction, and that re- 
fusal is made the ground of error. A few leading views of 
the prominent points which appear in the record, will be suf- 
ficient to determine the propriety of the decision of the Court. 
Armstrong, the defendant, is the owner of the land on which 
the bridge is built; he has never been paid for the land on 
which it is erected; he has got a confession of judgment 
against the company, and the company, according to com- 
plainants’ allegations, is insolvent. Complainants have ob- 
tained judgment also, on their contract with the company, 
for building the bridge. An appeal has been entered from 
that, and complainants claim a lien superior to defendants. 

[1.] It was insisted in the argument, that under the law, 
the confession of judgment by the company to Armstrong, 
vests in the company the fee simple title to the land in ques ; 
tion, and leaves to Armstrong a judgment against the com- 
pany, as the consideration for his land. If the literal con- 
struction of the Act be the true one, and if that be the literal 
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construction of it, we have no hesitation in saying it is void. 
The Legislature cannot thus divest a man of his property, 
against his will, without compensation. _ It is still Armstrong’s 
property. 

[2.] The title to the land, then, is still in Armstrong; it 
has never been out of him ; his is not a lien, but a property. 
Does the judgment obtained by complainants against the 
company, create a lien on Armstrong’s property? That can- 
not be, for Armstrong is no party to the judgment; and the 
property upon which it is said the lien attaches, is not now, 
nor has it ever been the property of the defendant. But it — 
is said that they have a lien as builders of the bridge, supe- 
rior to Armstrong’s lien. 

[3.] That cannot be, for Armstrong has no lien; he owns 
the property; they can have no lien as builders, for they 
built the bridge on Armstrong’s land, knowing that it was 
his land. They stipulated with the company that they should 
secure the right of way to build said bridge, and if they, com- 
plainants, were delayed or prevented by legal process from 
building the bridge, the company should pay for all work 
done, and damages sustained by complainant. There was no 
expenditure of money here, through inadvertence or mistake 
of title. The complainants knew that they were not expend- 
ing moncy or labour on their own land, or the land of the com- 
pany. The bridge was not built there by the request or ac- 
quiescence of. Armstrong. He opposed it and enjoined, all 
the time contending against it. The bond which was given, 
was not at the instance of Armstrong. It was given in com- 
pliance with a conditional order for an injunction, and upon 
the execution of which, the injunction was to be dissolved ; 
and it is extremely questionable, for reasons not necessary 
to state here, if it be recoverable, even if the defendant were 
disposed to resort to it. The bill does not present the case 
of one creditor, who has two funds from which he may satsify 
his debt, and another party who has a lien on one of the same 
funds for another debt. It is quite different. The land is 
Armstrong’s. He has never bargained it away, and it has 
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not been taken by the company in a manner to deprive him 
of his title, or to vest it in the company; and all these things. 
were known to complainants when they expended their mon- 
ey and labour upon it. The judgment of the Court below 
must be affirmed. 

There are allegations in the bill, however, which should 
have some weight, as entitling the complainants to some kind 
of relief; but standing alone, they would not justify the Chan- 
cellor’s interfering by injunction, or, indeed, in making a 
decree of any sort in their favor. After the first decree was. 
set aside, the defendant, although one of the commissioners 
had declined to act, prevailed on the same commissioners to 
make anew award. They awarded the same amount, $6.000. 
From this award the company appealed; and then it was, the 
complainants charge, that the collusive and fraudulent con- 
fession of judgment was made for an exorbitant and excessive 
amount of damages, and to their injury. These are the 
charges, substantially. One part of the agreement was, that 
Armstrong obliged himself to make the bridge bring the 
$6000, and had released all other damages. ‘These facts are 
alleged upon information and belief. If true, does it change 
the title to the property? Not at all. The purchaser, at the 
sale, would have had a clear equity against Armstrong, and 
might have compelled him to execute a title; but the title had 
not passed under the charter, because it could not pass until 
Armstrong was paid; and if the charter contemplated that it 
should pass without payment, for so much, itis void. But 
this contract, under which alone the purchaser would have 
had an available equity, the complainants seek to set aside. 
They charge it to be a nullity. 

The Oglethorpe Bridge & Turnpike Co. still exists. Arm- 
strong has taken steps to get pay for his land, taken by the 
company, and has obtained a judgment on confession—not 
on the verdict of a Jury. And that confession is charged to 
be fraudulent. If he gets just compensation for his land, &c. 
it is all he is entitled to. His is a voluntary proceeding, un- 
der the charter, to do this. If the landings and land taken 
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for the turnpike, and damages he is legally entitled to, are 
worth landings, land for turnpike, ferry-bridge and all, it is 
right that he should have them; if not, he should have what 
they are worth, legally and fairly assessed; and before he 
is thus paid, the complainants have no right for their demand 
to proceed against that property. We have therefore, in 
this case, determined, that while we affirm the judgment of 
the Court below, the complainants may be allowed so to 
amend their bill as to entitle them to an injunction, by stating 
the value of the right of way of defendant, Armstrong, and 
his land taken for the abutment of the bridge, including all 
damage he is entitled to under the charter; and tendering 
the amount thereof to the said Armstrong, in the same man- 
ner as if it were a bill for the specific performance of a con- 
tract, stating, further, the value of the bridge as it stands. 





No. 79.—Davip McDanit1, plaintiff in error, vs. E. L. Stro- 
HECKER, defendant in error. 


[1.] If the verdict is not supported by the evidence, to grant a new trial is 
proper. 

[2.] The judgment granting a new trial, is not affected by a failure in the 
Judge to enter on the minutes his reasons for the judgment. 


Deceit, in Bibb Superior Court. Motion for a new trial. 
Decided by Judge PowErs, November Term, 1855. 


This suit was brought by David McDaniel vs. Ed. L. Stro- 
hecker, for decit in the sale of a negro girl Ellen, in repre- 
senting her to be sound, when, in fact, she was laboring with 
consumption, which was well known to defendant, 

The abstract of the testimony was as follows: 
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G. J. Blake, as agent for plaintiff, bought the negro Ellen 
of defendant. Defendant refused to warrant the soundness 
of the negro, saying that he knew nothing to the contrary of 
her being sound, but that he had heard of persons suffering 
unjustly from warranties. Defendant offered to take $700 
for her; witness reported to plaintiff, who finally said he 
would clese the bargain (after examining the negro) and take 
the risks. There were no marks then on her breast ;, the ne- 
gro had a vial of cherry pectoral in her bosom; defendant 
is a physician, and plaintiff a dealer in negroes; the bill 
of sale was made to witness; the negro, with a full warranty 
of soundness, was worth $800; plaintiff sold the negro to de- 
fendant some two years previously; the last trade was made 
in February, 1854. 

Dr. Ricks saw the negro 25th May, 1854; she was then 
in second stage of pulmonary consumption ; she is now dead; 
saw marks of blistering and cupping on her breast; could 
not say how long she had been suffering with this disease. 

Joel Price, a farmer, saw the negro last of February, 
1854; she was then in very bad health; does not know how 
or when she died. 

R. Bunn, farmer and merchant, saw the negro shortly af- 
ter her arrival in North Carolina; she was then sick and 
feeble. 

The Jury found a verdict for the plaintiff for 3700, with 
interest ; whereupon, the Court granted a new trial, on the 
grounds— 

Ist. That the verdict was contrary to the charge of the 
Court. 

2d. That it was contrary to the law and evidence. 

3d. That it was strongly against the weight of evidence. 

This decision is assigned as error. 


Por & Grier, for plaintiff in error. 


RutuerFory, for defendant in error. 


abv 
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By the Court.—Bennine, J. delivering the opinion.. 


Was the verdict against the evidence, or strongly against 
the weight of the evidence? If it was either, the judgment 
of the Court below granting the new trial, was right. 

The verdict was for the plaintiff; the action was for an al- 
leged deceit in the sale of a slave as sound, when she was not 
sound. 

To support such an action, it is necessary that the plain- 
tiff prove that the slave was unsound, that the defendant 
knew this, and that the plaintiff did not know it. 

Now the evidence authorizes, if it does not require, the in- 
ference, that the plaintiff knew as much about the condition 
of the slave as the defendant did, and that both the plaintiff 
and the defendant suspected her soundness. 

Blake, the plaintiff’s witness, swore “that the negro, du- 
ring the negotiation, was sent by defendant to plaintiff, that 
he might examine her; that plaintiff was a negro dealer ;” 
that plaintiff did examine her; that while doing so, the girl 
took from her bosom ‘‘a vial of cherry pectoral (which was 
labelled as good for a variety of complaints) and set it on the 
counter; that plaintiff then asked him if defendant was a 
man whose word could be relied on, and witness replied yes, 
I think so; that plaintiff then requested witness to go and 
offer $700, if the defendant would warrant the health, or 
$600 without any warranty; that witness went and made 
such offer, hut defendant refused to change his terms, to-wit: 
$700 without warranty of health; that he reported it to plain- 
tiff, who authorized him to go and close at $706 without war- 
ranty, saying I will take her and risk it, or I will take the 
chances ;” that the bill of sale did not warrant the girl’s 
health, but “‘ warranted every thing else.’’ ‘ Witness fur- 
ther said, that he knew the girl, and considered her, as to 
her qualities, rather a trifling negro; but that, from her ap- 
pearance, if there had been no suspicion of unsoundness, she 
would have brought $800; that he thought the plaintiff, who 

4 
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knew her, having sold her (hear his partner) some year and 
a half or two years before, to defendant, would have given 
$800 for her if there had been no suspicion of unsoundness, 
but that witness would not have given so much, for the rea- 
son just stated, that he, witness, knew the girl, but knew of 
no unsoundness or disease, or of her having been treated for 
any disease.” 

It is plain that this evidence authorizes the inference which 
I have said that it does. 

[1.] And if that be so, the evidence does not support the 
verdict ; for to support the verdict, the evidence ought, at 
least, to show that the plaintiff knew less about the condition 
of the slave than the defendant knew; and it ought not to 
show, that both the plaintiff and the defendant had reason to 
suspect the soundness of the slave; and that, on account of 
that suspicion, the price was made lower. 

We think, therefore, that the new trial was properly granted. 

Nor do we think that the judgment of the Court below, 
granting the new trial, was affected by the failure of “ the 
Judge allowing the same’”’ to “ enter on the minutes of said 
Court his reasons for the same.” 

It is true that the Constitution of the State requires a 
Judge, when he grants a new trial, to do this. (Cobb’s Dig. 
1121.) But it does not say, that unless he does it, the judg- 
ment granting the new trial shall be void. 

And we regard the clause of the Constitution requiring 
this to be done, as merely directory. Ifso, a failure to ob- 
serve the clause, is not a thing for parties to complain of; 
not that we mean to say that it is a thing to be complained 
of in any quarter. That point is not for us. 

We think the judgment of the Court below ought to be af- 
firmed. 
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No. 80.—Cuanrtzes §. Reynoxps, plaintiff in error, vs. Epwin 
T. JoRDAN, adm’r, &c. defendant in error. 


[1.] In.attachment, the defendant, on the day of levy, replevies the property ; 
and the Sheriff thereupon, omits to advertise the levy: JHeld, that this 
omission does not affect the validity of the subsisting suit against the de- 
fendant. 


Attachment, in Crawford Superior Court. Decision by 
Judge Powers, September Term, 1855. 


In this case, the defendant moved to dismiss the attach- 
ment on the ground, that the levy was not advertised as re- 
quired by the Statute; it appearing that the defendant had 
replevied the goods as soon as the. attachment was served. 
The Court refused the motion, and this decision is assigned 
.a8 error. 


Norman, for plaintiff in error. 


CuLVERHOUSE, for defendant in error. 


By the Court.—LEennina, J. delivering the opinion. 


The effect of the replevy was to dissolve the attachment; 
that is, was to render void the attachment; and was also to 
substitute for the attachment thus rendered void, another con- 
trivance for effecting the object of the attachment—an ap- 
pearance. This substitute was the personal obligation of the 
defendant to appear, “‘ and to abide by, and perform the order 
and judgment” of the Court. 

Suppose, therefore, that we admit that the failure to ad- 
vertise the levy made void (if it be possible to make void that 
which is already void) the attachment; how did that affect 
the thing which, before the attachment was made void, was 
substituted for the attachment? Manifestly, in no way. It 
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is no where said, that this shall be void for a failure to adver- 
tise the levy. | 

Besides, when the defendant took upon himself the personal 
obligation aforesaid, all was done which an advertisement of 
the levy could have accomplished. Such an advertisement 
can serve no other purpose, in cases of attachment, than to 
induce the appearance of the defendant. When the defend- 
ant has appeared—has not only appeared, but has given bond 
and security to abide the judgment in the case, that purpose 
is more than accomplished. (Cobb’s Dig. 71.) We think 
the judgment of the Court below ought to be affirmed. 





- 


No. 81.—Tne Crentrat Rain Roap & Bankina CoMPANyY, 
plaintiff in error, vs. BensAMIN Davis, defendant in error. 


, 


[1.] A rail road company is bound to use ordinary care in running its trains, 
to prevent them from coming in collision with the person or property of an- 
other; and this it is bound to use, even if that other is, on his side, in some 
degree negligent; therefore, if damage happens to such other person, by a 
collision which the company, by the use of ordinary care, might have pre- 
vented, the company must make good the damage. 


Complaint, in Bibb Superior Court. Tried before Judge 
Powers, November Term, 1855. 


This was an action brought by B. Davis vs. The Central 
R. R. & -B’k’g Co. for the value of two mules killed by the 
cars of the company. It appeared that the mules were loose, 
and getting on the track, were overtaken by the train and 
killed. The evidence was conflicting as to the diligence used 
to lessen the speed of the train. Counsel for defendant re- 
quested the Court to charge the Jury—‘ That although cat- 
tle, hogs, goats, &e. may run at large and rail road compa- 
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nies be made liable for killing them, yet mules, being of a 
peculiar nature, should be kept up by the owner; and if al- 
lowed to run at large, as in the open woods, and they are 
killed by rail road trains, (except in cases of gross negli- 
gence,) the rail road company will not be liable.” 

The refusal to give this charge, is the only error assigned. 


Pos, for plaintiff in error. 


Stusss & Hi11, for defendant in error. 


By the Court.—BENNING, J. delivering the opinion. 


In The Macon § W. R. R. vs. Davis, (18 Ga. R.) this 
Court held that a rail road, in running its trains, is bound to 
exercise ordinary care to prevent them from damaging per- 
son or property by collision; and that if by the exercise of 
ordinary care it could have prevented a collision, it is liable 
for the loss occasioned by the collision, even although the 
person sustaining the loss may have been, on his side, also 
guilty of the want of some degree of care. This, we still 
think, a true proposition. 

And it is applicable to this case. The owner of the mules 
was guilty of some degree of negligence in letting them run 
at large in the vicinity of the uninclosed rail road track; and 
when they got on the track, that made him, I think, a tres- 
passer against the rail road company. He had no right to 
have his mules on that track. 

But then, on the other hand, the company had no right to 
kill the mules merely for being there. If the company had 
chosen to take its redress into its own hands, it might, by the 
Common Law, have distracined the mules and held possession 
of them, until the owner made it reparation for the trespass. 
More than this the company would not have done without 
disregarding the Common Law. (8 Black. Com. 7; Viner’s 
Abr. “ Distress” ; Lindon vs. Hooper, Cowp. 414.) 
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And as much as this the company could not have done, 
without disregarding our Provincial Act of 1759, “for the 
better regulating fences in the Province of Georgia’; for 
that Act declares that the owner of cattle shall not be liable 
to answer for damage done by the cattle on another man ’s 
land, unless the land be inclosed by a fence “six feet high.” 
If, therefore, such cattle should be distrained by the owner 
of the land, he would not be entitled to keep the cattle until 
he had been paid the damage. He would not be entitled to 
any pay for the damage. Such would be the effect of the 
Statute. 

This Act further declares, that if any person shall kill, 
maim, hurt or destroy cattle, doing damage in “any garden, 
orchard, rice ground, indigo field, plantation or settlement,” 
not fenced by such a fence as the Act prescribes, he shall 
make good to the owner thereof the damages which he may 
sustain by the killing or maiming, &c. of such, his cattle. 
(C0bb’s Dig. 18.) 

The company, it is certain, had not the right to all the 
mules merely because the mules were on its track. It is not 
every injury that will justify the taking of life, whether it be 
the life of man or beast. If a man strikes another with his 
fist, without provocation, it is an injury to the other, but it is 
not one which authorizes him to slay the striker. So, if a 
man’s horse happens to break into another’s field, it is an in- 
jury to the latter, but it is not one which authorizes him to 
kill the horse. 

We do not know of any law which puts mules, in respect to 
the course lawful to be pursued towards them, when doing 
damage on land not belonging to their owner, on a footing 
different from that on which the law puts other cattle. 

Notwithstanding, then, that the owner of these mules may 
have been guilty of some degree of negligence in suffering 
the mules to run at large in the neighborhood of this unin- 
closed rail road track, yet, that did not excuse the rail road 
company from the observance of ordinary care in running its 
train, to prevent it from striking against the mules. 
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If this be so, the refusal of the Court below, to give the re- 
quest in charge to the Jury, was manifestly right. 
So the judgment of refusal ought to be affirmed. 





No. 82.—Tue Macon & Western R. R. Co. plaintiff in 
error, vs. MALINDA Winn, defendant in error. 


[1.] If collision happens at a crossing of a rail road and a public highway, 
and both parties are negligent, and the plaintiff, in the exercise of common 
care and caution, could have avoided the injury, he shall not be entitled to 
recover of the defendant, notwithstanding he also was in fault. 


Action for damages, in Bibb Superior Court. Tried be- 
fore Judge Powers, November Term, 1855. 


This action was brought by Malinda Winn, a minor, about 
8 years of age, by her next friend, vs. The M. & W. R. R. 
for damages done to the plaintiff, by the engine and cars of 
defendant. It appeared, that plaintiff's mother and her four 
children were in a carriage drawn by two mules and driven 
by anegro man. That being near the crossing of the rail 
road, and hearing the cars, Mrs. Winn directed the negro to 
wait till the train passed. He said he could cross before it 
reached the spot, and endeavored to do so. When the car- 
riage was immediately on the track, the mules became alarm- 
ed and refused to move. The engine ran over the carriage, 
killed the driver, the mules, three of the children, and frac- 
tured the skull of plaintiff; from which fracture, her right 
eye became smaller than the other, and she is disfigured for 
life. The evidence was conflicting, as to the engine runner 
making any effort to stop the train. ‘A good deal of testi- 
mony was offered on either side. Counsel for the company, 
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requested the Court to charge, among other things, ‘‘ That if 
the plaintiff and defendant are both found to be negligent, 
and the plaintiff could have avoided the effects of defendant's 
negligence in the use of ordinary diligence, and did not, then 
the defendant is not liable.” 

The Court said, “‘ That it did not exactly comprehend the 
application sought to be made of this request. If plaintiff 
could have extricated himself from defendant’s negligence at 
all, then he was not in fault at all; for whether on or off the 
road, he had a right to be there. But to apply it to this 
ease, I take it to be a sound and reasonable rule of law, viz: 
If the Jury believe the negro was in fault in attempting to 
cross the track at that particular time, and that defendant 
was also in fault in his approach; and if they believe that 
the carriage, being on the track, could have been gotten off 
by the driver, or its inmates removed by ordinary diligence, 
and they did not, then there is no liability; and in fact, I 
should say, if they could have saved themselves by the utmost. 
effort, and did not exert themselves, the defendant would not 
be liable. To this extent, this request is given in charge.” 

The charge as given, and the refusal to charge, are as- 
signed as error. 

The Jury found for the plaintiff a verdict for $7,000. A 
motion for a new trial, on the ground of excessive damages, 
was over-ruled ; and this, also, is assigned as error. 





Cote; Niszet, for plaintiff in error. 


KE. Tracy, for defendant in error. 


By the Court.—Lumpxin, J. delivering the opinion. 


[1.] Our judgment in this case is, that it was error in the 
Court not to have given the third charge, as requested by 
Counsel for the defendant ; and that a new trial, on that ac- 
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count, should be’ granted. It contains, we think, the law 
which should control this case. 

When the case of the Macon ¢ Western Rail Road (Co.. 
against Davis, was before this Court last August, the great 
question then argued and decided was, to what degree of dil- 
igence the company was bound? The Circuit Judge had 
held, that the utmost diligence would alone excuse the com- 
pany; whereas, in the opinion of this Court, they were liable 
only for want of ordinary care. We went further, and held, 
that notwithstanding the plaintiff was not free from fault, 
still, if the defendants, in the exercise of due care, could have 
prevented the injury, they would be responsible. We adhere 
to that decision. 

But the proposition is now made for the first time; sup- 
pose the plaintiff, in the exercise of ordinary diligence, could 
have avoided the casualty, conceding there is fault on both 
sides, can there be a recovery ? 

This Court held, in Brannan vs. Mays, (17 Ga. Rep. 
136,) that notwithstanding the defendant was in fault, the 
plaintiff was not entitled to recover, if, in the exercise of or- 
dinary diligence, he could have avoided the injury ; and that, 
too, where the plaintiff was wholly innocent: <A fortiort, 
can he not recover, if he be at fault himself, provided he 
could, in the exercise of ordinary diligence, have escaped 
the mischief? Is this sound law? 

In Butterfield vs. Forester, (11 Hast. 60,) Lord Ellenbor- 
ough said: “A party is not to cast himself upon an ob- 
struction which has been made by the fault of another, and 
avail himself of it, if he do not, himself, use common and or- 
dinary caution to be in the right.” And the reported cases 
in support of this doctrine, are overwhelming. (Flower vs. 
Adam, 2 Taunton, 314 ; Clay vs. Wood, 5 Esp. 44; May- 
hew vs. Boyce, 1 Starkie’s Rep. 423; Riddle vs. Merri- 
mack Locks, fc. T Mass. Rep. 183; Lane vs. Crombie, 12. 
Pick. 177; Thompson vs. Bridgewater, T Pick, 188 ; Har- 
Low vs. Hermiston, 6 Cowen, 191; Bush vs. Branierd, 1 
Cowen, 78; Noyes ve. Morris, 1 Vermont, 353; Chaplin vs. 








MACON, JANUARY TERM, 1856. 443 
The M. & W. R. R. Co. vs. Winn. 


Hanes, 3 Carr & Payne, 554; Pluckwell vs. Wilson, 5 Ib. 
375 ; Sutton vs. Clarke, 6 Taunton, 29; Jones vs. Boyce, 
1 Starkie’s Rep. 493; Wadsworth vs. Willan, 5 Esp. R. 
_ 273; Steele vs. Inland, Western Lock Navigation Co. 2 

Johns. R. 285; Town of Lebanon vs. Olcott, 1 N. Hamp. 
Rep. 889; 3M. g& W. 248; 10 Ibid 548-9; 2 Amer. R.. 
W. Cas. 114; 1 22. § Cromp. 29.) Many of these cases are 
cited in Wheaten’s Edition of Sclwyn’s Nisit Prius ; and the 
principle is adopted in the text, that to entitle the plaintiff 
to an action for damages for an obstruction, he must show 
that he acted with common and ordinary caution. And tne 
same rule holds in cases of negligence, in the management of 
ships, whereby a loss accrues. (Luxford vs. Large, 5 Carr 
§ Payne, 106.; Handayside rs. Wilson, 3 Ibid, 528; Ven- 
nall vs. Garner, 1 Crompt. § Mees. 21.) The case of Wash- 
burn vs. Tracy, (2 Chip. 186,) is a strong case upon this 
point. There it was held, that “if but for the want of ordi- 
nary care in the plaintiff, in his use of the road, the injury 
would not have happened, the verdict should be for the de- 
fendant, notwithstanding he also was negligent.” 








Spencer vs. the Utica § Schenectady Rail oad Company, 
(5 Barbour, 337,) decides the precise question before us. In 
that case, it was held by the Supreme Court of New York, 
that in an action on the case against a rail road company, to 
recover damages for injuries sustained, in consequence of 
their negligently running their train of cars against the plain- 
tiff’s wagon, while he was crossing the rail road track, in or- 
der to warrant a recovery, it must appear that the defend- 
ant’s agents were guilty of negligence, and that the plaintiff 
was, himself, free from negligence or fault. 


And Mr. Justice Gridley, in delivering the opinion of the 
Court, says: “It was equally necessary for the plaintiff to 
establish the proposition, that he, himself, was without negli- 
gence, and without fault.” -This is a stern and unbending 
rule, which has been settled by along series of adjudged 
cases, which we cannot over-rule if we would. (Citing 1 
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Cowen’s R. 78; 6 Hill, 592; 19 Wend. R. 399; 6 Cowen, 
189, 184, 191; and 5 Hill, 282.) 

Indeed, the Circuit Judge admits the principle, but fell 
into the fatal error, as we conceive, of restricting the use of . 
ordinary diligence, on the part of the plaintiff, to the point 
of time when the carriage was on the track, and when the 
driver seems, from the evidence, to have applied the whip 
vigorously to urge the mules forward, but in vain; whereas, 
he should have made it cover the whole transaction, from the 
commencement to the termination of the catastrophe. 

The only authority which seems to be in opposition to the 
principle contained in Brannan ¢ Mays, is contained in a 
short passage in Buller’z Nist Prius, p. 26, which is in 
these words: “Ifa man lay logs of wood cross a highway, 
though a person may, with care, ride safely by, yet, if, 
by means thereof, my horse stumble and fling me, I may 
bring an action.” But the criticism of Chief Justice Par- 
ker upon this citation, shows that it is not repugnant to the 
principle of the great current of English and American ca- 
ses, upon this subject. And that the meaning is, that not- 
withstanding a person using due care, may possibly pass the 
-obstruction without injury, nevertheless, if one is injured, 
that is, if one who uses this care, does, by misfortune, suffer 
from the obstruction, he may recover. And the learned 
Judge further shows, that the cases cited by Buller, from 
Cro. James and Carthew, do not support his position, if he 
meant to say that a man might recover for an injury by an 
obstruction, without showing ordinary care on his part. 

Is there any conflict between Brannan § Mays, and The 
M. § W. R. KR. Co. and Davis? We do not perceive it. 
The two may, and do, well stand together. ‘To illustrate, 
suppose the company and Mrs. Winn were both in fault, 
the rail road, in running at a speed beyond schedule time in 
approaching this crossing, and Mrs. Winn, in using a driver, 
who, from the use of liquor, or some other cause, refused to 
obey her command when she directed him to stop; and sup- 
pose the defendant could, but did not stop their train, to avoid 
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‘the collision, when they saw the carriage of the plaintiff ap- 
proaching dangerously near, she using all proper diligence to 
prevent the contact. In that case, the decision in The M. § 
W. R. R. Co. vs. Davis, would have its effect; and the 
plaintiff would be entitled to recover. But again, let it be 
‘assumed that both are primarily negligent, as we have just 
stated, and the rail road puts forth all reasonable exertion to 
escape the disaster; but Mrs. Winn, observing no such care,. 
madly rushes on to the collision. In this case, the ruling in 
Brannan ¢ Mays would take effect, and the plaintiff could 
not recover. 

Instead of repugnance, we see nothing but harmony. It 
is but the application of the same rule to both parties.. It pre- 
sents no impracticable issue to the Jury, but will work in 
every imaginable case justly and well. We believe it to be a 
useful and salutary principle, that in order to entitle a party 
to damages, he must not be directly nor indirectly the au- 
thor of his own wrong. He must not voluntarily incur the 
injury of which he complains; and not to prevent it by or- 
dinary care, is to court it. 

In Palmer vs. Barker, (2 Fairfield, 338,) it was held, that 
where two persons are travelling with carriages in the road, 
and about to meet and pass each other, each is bound to pass 
to the right of the centre of the travelled road; and in so 
doing, to use ordinary care and diligence; and if one of them, 
by omitting this care and caution, be injured in his person 
or property, he is without remedy ; and if he injure the other, 
he will be liable in damages. 

Here are two roads crossing each other, the rail road and 
the public highway. ‘The company have the exclusive right 
to use the rail road; every citizen has a right, in common, 
to travel the highway; each sees the other advancing, neith- 
er will stop, and a collision ensues; who is to blame? Com- 
mon sense says both; and the law, in conformity with com- 
amon sense, declares, that if both parties are equally in the 
wrong, neither can or ought to maintain an action against the 
other. The right of action does not depend upon which par- 
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| ty happens to suffer. If persons will sow to the wind, they 
must expect to reap the whirlwind. 

But suppose, again, that neither one is culpable ; and take 
: this case as an illustration, as it is presented by the testimo- 
| ny on each side, most favorable to the respective parties : 
The train is approaching a crossing, at the ordinary speed; 
the whistle is sounded; the driver of the carriage hearing 
the signal, makes a momentary halt; it is seen by Mr. 
Snow, the engincer; he reasonably concludes that the in- 
tention is, to wait till he passes; and under that impression, 
he drives ahead without attempting to take up or check the 
train; the quicker the transit, the shorter the detention of 
the travellers. In the meantime, however, the negro, con- 
trary to the orders of his mistress, determines that he can 
pass ahead of the train, and pushes forward accordingly. 
He gets on the track, but the mules, paralyzed by fear, or 
for some other cause, obstinately refuse to proceed, and 
the direful calamity detailed in the record is the consequence. 
If this be the case made by the proof—I do not say, nor even 
| intimate that it is—ought a common and unforeseen misfor- 
tune like this subject the more fortunate party to a verdict 
for damages ? 

Our conclusion then is, that if both parties are equally at 
fault, or neither are guilty, there can be no action; and that 
a the right to sue lies between these two hypotheses. .The 
innocent sufferer is always entitled to redress, as a matter of 
course, taking the term innocent in its broadest meaning. 
He who is most negligent, can never ask a Court for com- 
pensation; he who is least so, may or may not, according 

to the facts and circumstances of the case. 

How is a collision of this sort distinguishable, in principle, 
i from those which happen daily in our towns and cities, and 
upon’ our great thoroughfares? Two gentlemen in buggies 
having the same right to the use of the street or highway, 
strive to take the best track from the other, and one or both 
of them are overturned. Would the party who was the 
greatest sufferer, consider himself entitled to redress? Sup- 
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pose they were turning a sharp or rectangular corner, driving 
in opposite directions, and were upset, neither having the 
power to recede; would they not have to lie down under 
their misfortune? Such is the universal understanding of 
the country, as to the law of the road. And why should the 
case of a corporation be made to differ? Shall it be said that 
the steam-car, on account of its uncontrollable speed and 
power, requires super-added care in its management? The 
fact is admitted; but this very circumstance should induce 
greater caution and circumspection in those who approach 
them. This is the dictate of prudence. 

Suppose the plaintiff in this case had stopped voluntarily 
on the road, and the disaster had happened; would it be 
contended, for a moment, that a right of action existed? If 
the driver, taking the chances, rushed there improvidently, 
and was unable to get off, why should the consequences be 
visited upon the other party? \ Had the result been different, 
and the train been thrown off, and the lives of many passen- 
gers lost, as was the case recently in New Jersey, from the 
wantonness of a fool-hardy doctor, how our sympathies would 
have been changed! And what a storm of indignation would 
have been poured upon the head of this reckless negro, whose 
temerity was, in all probability, produced by the bottle, which 
was found upon his person. 

Courts must not permit themselves to be carried away by 
feeling in these cases, but endeavor to administer the law, 
firmly and fearlessly, in favor of, as well as against corpora- 
tions. Our State is, unquestionably, mainly indebted to rail 
roads, for the proud pre-eminence which she occupies in the 
Union. And the patriotic and public spirited men who built 
these roads, have sacrificed too much already to be made the 
victims of a blind and vindictive policy. Many of them have 
been made bankrupts, while the wise and prudent, who rail 
at their privileges and their profits, refuse to invest a cop- 
per, or to touch even with the tip of their finger, the stock 
in these monopolies.” 
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Tindall vs. Harkinson and another. 





No. 88.—Henry W. TinpAtt, plaintiff in error, vs. Jone 
T. HARKINSON and another, defendants in error. 


[1.] A contract for the sale of land, will not be vitiated by a mere false as- 
sertion of the vendor, as to the quality and value thereof, where the buyer: 
has full opportunity of forming a correct judgment, and is not prevented: 
by the artifice of the seller from making the necessary examination; espe- 
cially where the rescision is not applied for within a reasonable time: 
after the injury is discovered. 


In Equity, in Bibb Superior Court. Decision by Judge: 
Powers, November Term, 1855. 


The bill in this case was filed by Henry W. Tindall, and 
alleged, that being desirous of purchasing some land, on. 
which to employ a lot of negroes he held in trust for his chil- 
dren; he went to see a plantation in Taylor County, be- 
longing to and cultivated by John T. Harkinson; that he 
informed Harkinson that he was utterly ignorant of the 
quality and value of lands, having no experience therein, 
and must rely on him for a truthful statement as to his lands; 
that Harkinson assured him he would do so; took complain- 
ant over a portion of the land, and assured him the remain- 
der was equally good; stated that he made forty bales of 
cotton with eight hands that year (1853) ; that the land would 
yield from 8 to 1200 Ibs. of cotton per acre, and from 15 to 
25 bushels of corn; that land in that neighbohood sold, read- 
ily, for $10 per acre, the price he asked for his; that it was 
a lively and thrifty soil, and well remunerative of the labor 
he put upon it; that complainant, relying upon these state- 
ments, and placing implicit confidence in Harkinson, pur- 
chased the land at $10 per acre, took a deed thereto, and 
gave his three several notes for the purchase money; upon 
which notes, he has since paid about $900; that he took pos- 
session of the land, hired a competent overseer, and has faith- 
fully tested it for two years; that he has discovered the 
statements of Harkinson to be utterly untrue; that the por- 
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tion of the land he did not show complainant, was the poorest 
and most inferior part of the tract; that he did not make the 
crop he said he did, but only one half of it; that land in that. 
neighborhood never has sold for $10, but that $6 per acre is. 
a full price therefor; that it will not yield the amount of cot- 
ton or corn which he stated, but that all of his representa- 
tions were false, and made with the intention of deceiving 
and cheating complainant; that he has boasted that he sold 
his land for more than its value, and that he “ stuck’’ com- 
plainant, who was a “ greenhorn” ; that in furtherance of his 
fraudulent design, he has colluded with one Hiram B. Trout- 
man, to whom he has transferred these notes, after the two- 
first were due, and who received the same with full knowl- 
edge of the fraud; that Troutman has sued complainant on 
them ; that he has reason to fear that Harkinson is insolvent, 
and cannot respond to any judgment he could recover for this 
fraud. The prayer was for an injunction. 


The answer of Harkinson admitted the sale, but utterly 
denied every allegation of fraud; denied making the repre- 
sentations charged, or that complainant relied upon his state- 
ments; averred that he showed him all the land, and that a 
full month expired while he was negotiating for the land ; 
denied that the transfer of the notes was colorable, but in- 
sisted it was*bona fide ; denied that he was insolvent or likely 
to become so. 


The answer of Troutman denied, utterly, all knowledge of 
any fraud, or any difficulty, or dissatisfaction on tne part of 
complainant, or that he received the notes otherwise than 
bona fide, and for value; that one only was due when he- 
traded for them; that complainant had previously made a 
payment on the notes through him to Harkinson, without 
suggesting any difficulty about them. 


Upon the coming in of these answers, the Court dissolved 
the injunction. This decision is assigned as error. 
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Lanier & ANDERSON, for plaintiff in error. 
Tracy, for defendant in error. 
By the Court.—Lumpkiy, J. delivering the opinion. 


[{1.] The case made by the bill itself, is of doubtful sus- 
tainability. If men, under the circumstances set forth by 
the complainant himself, will not take the trouble to protect 
themselves, it is asking too much of the Courts to undertake 
this arduous duty. 

Here is a purchaser who desires to make a considerable in- 
vestment in real estate; he is on the premises, but did not 
examine the land; but alleges no satisfactory excuse why he 
did not. He is not prevented by sickness nor want of time, 
but chooses to rely upon the representations of the vendor 
rather than upon his own eyes. I will not say judgment, for 
he admits that he lacked that. And that being so, any one 
of ordinary prudence would have consulted some disinterested 
person instead of confiding blindly in the owner. He is told 
that similar lands in the neighborhood are selling at ten dol- 
lars per acre; and yet, institutes no inquiry to ascertain 
whether the fact be so. He puts faith in the seller’s state- 
ments, as to the productiveness of the soil and the size of the 
crops, when there were abundant sources at hand to appeal to 
on this head. He could have inquired of the children and 
negroes, the most, if not the only reliable witnesses in any 
region of country, both as to its health and fertility. But 
disregarding every means of ordinary precaution, Mr. Tin- 
dall makes the purchase blind-fold. 

I never made but two trades in my life that I did not get 
cheated; and yet, I should have considered myself highly 
culpable, if I had not shown more diligence than Mr. Tindall, 
in guarding myself against imposition. 

But if this be the case made by the bill itself, what equity 
is left in it by the answer? Nothing, we hold, upon which 
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to retain the injunction. Every material allegation upon 
which the equity of the bill depends, if, indeed, it has any 
equity, is met and flatly denied. ‘To read the bill alone, we 
may conclude that the vendee got the worst of the bargain ; 
but it is impossible to hear the answers and say he was 
defrauded. ‘The undisputed facts in this case are against the 
defendant. 

He bought the land in August, 1853, and took a deed to 
it. What season was more favorable to judge of the growing 
crop? He commenced making payments in February, 1854, 
shortly after the first note fell due, and continued to do so 
down to December, 1854, without uttering a word of com- 
plaint. He is sued to March Term, 1855, of the Inferior 
Court; and the offer to rescind the contract is not made until 
the filing of this bill, the August thereafter; and just about 
the time the notes would have gone into judgment, and ex- 
actly two years after he bought the property. It is said that 
figures cannot lie. As indicative of dates in this case, they 
speak significantly against the complainant. He renders no 
reason, either, for this unaccountable delay. 

If the equity, as against Harkinson, is sworn off, there is an 
end of the case. But suppose it is not; the injunction could 
certainly only operate against the balance due upon the first 
note, that having been bought when past due. It must 
have been dissolved as to the rest. Indeed, it could only be 
‘retained as toa portion of the residue unpaid on the first 
note; for the complainant’s reclamation amounts only to some 
$1900; and Harkinson still holds one of the $1600; so 
that, if there were equities between these parties, and Mr. 
Troutman could be affected by them, it could only be for the 
difference between the $1600 still held by Harkinson, and 
the $1900 claimed by Tindall. And to this extent, only, 
could the injunction be held up, under any circumstances. 

But our judgment is, that the injunction should not be re- 
tained for any amount. Certain we are, that the Judge be- 
low was not guilty of flagrant injustice in dissolving the in- 


junction. 
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Mr. Tindal] told Mr. Harkinson that he had been mer- 
chandizing all his life, and knew nothing about land; and I 
will add, he was necessarily ignorant of planting. And this 
possibly may be the reason why the place has not yielded 
according to expectation. A man, or woman who knows 
nothing of any business which they” attemptto carry on, are 
not likely to succeed through the agency of subordinates. If 
the mistress knows nothing about cookery, the husband may 
make up his mind to eat bad victuals; if the merchant under- 
takes to farm through an overseer, he may look out for poor 
crops, however remunerative may be the soil. Guano will 
not save such an one from failure; and the more he gives 
the business his personal attention, as Mr. Tindall says he 
did, so much the worse. My experience and observation con- 
cur in satisfying me, that lawyers and merchants make excel- 
lent presidents of agricultural societies, but very indifferent 
practical planters. Physicians are more successful. I leave 
-others to account for it. 





No. 84.—B. 8. Ware, plaintiff in error, vs. L. Jackson, de- 
fendant in error. 


[1.] A judgment is a lien on all the property of the defendant, from its date. 
{2.] Ifthere is a good subsisting, legal titie in the defendant at the time of 
the judgment, the property is bound. 


Claim, in Muscogee Superior Court. Tried before Judge 
WorriLi, December Term, 1855. 


A fi. fa. in favor of B. 8. Ware, against Willis P. Baker, 
was levied upon a lot of ad and Low Jackson interposed a 
‘claim thereto. The following were the facts: In January, 
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1845, Baker sold the land to A. Iverson as trustee, and gave 
him a bond to make titles on the payment of the purchase 
money. On 10th November, 1846, Ware recovered his judg- 
ment against Baker. On 7th March, 1848, Baker made a 
deed to Iverson, having received the purchase money. Iver- 
son afterwards, in June, 1848, sold to Jackson. Upon these 
facts the Court charged the Jury, that the land was not sub- 
ject to the lien of Ware’s judgment, after 7th March, 1848. 
This 1s the only question made in this case. 


II. Hout, for plaintiff in error. 


Downina, for defendant in error. 


The Court not being unanimous, delivered their opinions 
servatim. 


By the Court.—McDona tp, J. delivering the opinion. 


The plaintiff offered in evidence an execution against the 
defendant, issued on a judgment obtained on the 10th day 
of March, 1846, which was levied on the tract of land, the 
subject of the claim, on the 22d day of June, 1848, which 
was read to the Jury. The plaintiff gave in evidence a deed 
also, made by William B. Kimbrough to the defendant in ex- 
ecution, dated the 27th day of December, 1843, for the said 
land, and also a deed dated 7th day of March, 1848, made 
by Willis P. Baker to Alfred Iverson, as trustee of Mrs. Ma- 
ry Anne Holt. The plaintiff in execution proved, further, 
that the land had been levied on as the property of Baker; 
that Alfred Iverson had claimed it; that he withdrew the 
claim, and that the Court thereupon passed an order that the 
execution should proceed; that the land was worth twenty- 
five hundred dollars; that the defendant in execution went 
into, possession of said tract of land, and remained in posses- 
sion several years, and was succeeded in the possession by 


Dr. Likey Holt, the husband of Mrs. Mary Anne Iiolt. 
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The claimant then read in evidence, a bond given by de- 
fendant in execution to Alfred Iverson, trustee, for titles to 
said land, bearing date on the Ist day of January, 1845, the 
same deed by defendant to Iverson, read by plaintiff, and a 
deed made by Iverson to claimant for same land, dated 22d 
November, 1849. He then proved by Thadeus G. Holt, Jr. 
that under and for the said Iverson, as trustee, or for his father, 
Dr. Likey Holt, he went into possession of said lot of land 
early in the year 1845, and continued in such possession two 
years. He knew nothing of the payment of the purchase 
money to said Baker, or when it was paid, except that he, 
himself, handed him a part of it when he went into posses- 
sion of said land, or while he was in possession of it. 

The Court stated, in its charge to the Jury, many things 
that were conceded; and among them, that “Baker, on the 
7th day of March, 1848, made a deed to Iverson to the lot of 
land, and Iverson then paid the purchase money.” The 
whole of the charge of the Court is excepted to, but it is un- 
necessary, for the purposes of this case, to refer to the whole 
of it. In one part of it the Court holds this language: “ But 
now, Iverson’s equity is executed, and Baker has no title to 
the land; therefore, you cannot condemn the land under the 
execution, and you must find the issue for the claimant.” 

In this State, a judgment is a lien on all the property of 
the defendant. (Cobb's New Dig. 494, 496, 497.) It isa 
legal lien, and binds the legal title, as it is the highest evi- 
dence of property. The burden of proof, on the trial of claim 
cases, is on the plaintiff, when the defendant is not in posses- 
sion of the property. The bare possession of the property 
by the defendant, is evidence of his ownership; and the claim- 
ant is bound, when that is shown, without any proof of title 
in him by plaintiff, to make good his title. 

If the defendant is not in possession of the property, the « 
plaintiff must then prove titlein him. (Cobb's New Dig. 
533.) This he can do in no more effectual manner than by 
producing a deed conveying the legal title to him. In this 
case, the plaintiff went further, and proved possession of the 
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land by the defendant, and a conveyance by him of the land. 
to the first trustee. This conveyance was after the judg- 
ment lien had attached to the land. 

The claimant relied on the last named deed as his evidence, 
to prove that the title had passed out of the defendant in ex- 
ecution to his predecessor in the trust; and he gave in evi-~ 
dence a bond executed by the defendant in execution to Iver- 
son, the first trustee, dated the first day of January, 1845, 
before the judgment, binding himself to make a title to the 
land on the payment of a note given by him to defendant, of 
six hundred dollars, of the same date of the bond, and payable 
12 months after its date. It was conceded that the money: 
was paid at the time that Baker conveyed to Iverson (on Tth 
March, 1848). This, with the conveyance from Iverson to. 
claimant, constituted his title. The claimant had no title to. 
the land, at the time the creditor’s judgment lien attached to. 
the land, and it was then subject to seizure and sale by the: 
Sheriff. Did the subsequent payment of the money and the 
taking of a conveyance, defeat the lien of the judgment? 
What is alien? It is an obligation, title or claim annexed to. 
or attaching upon any property, without satisfying which, 
such property cannot be demanded by its owner. (Zomlin’s 
Law Dic. Title “ Lien.’’) If the lien attached upon the 
land, the owner, whether it were Baker or Iverson, could not 
have the property until the lien was satisfied. It was insis- 
ted in the argument, that Baker, having contracted away the 
land and delivered possession of it, and given a bond to make 
a title when the purchase money was paid, placed Iverson in 
the condition of a mortgagor, and Baker in that of mortga- 
gee; and that the interest of a mortgagor in land, is not the 
subject of levy and sale; and therefore, the land could not be 
seized and sold as Baker’s land. 

This argument changes the position of the parties in order 
to apply a principle to the case, that does not apply to it as 
the facts exist. It supposes, in the face of facts to the con- 
trary, that Baker, at the time of the sale, parted with the 
property and took a re-conveyance of it as security for the 
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payment of the purchase money; when, in truth, he chose to: 
retain the property and the title, which was a much better 
security to him, treating it as a security, than a mortgage 
could be. In the case of a mortgage, the mortgagee would 
have the right of redemption until that right became barred 
by the Statute of Limitations; and the non-payment of the 
purchase money, when due, did not affect the right of redemp- 
tion. It is very different under a special contract for a title, 
for in that case, the purchaser, on the breach of his contract 
to pay, lost his right to demand a title to the property, and 
could not enforce it in Equity, unless the vendor had waived 
his right to take advantage of the purchaser’s breach of his 
contract. It is unnecessary to go into the consideration of 
what would be the effect of the transfer of Iverson’s note by 
Baker. For my own part, viewing the case as I do, it is not 
material to the rights of the judgment creditor, whose legal 
lien attached upon the property, what difficulties Baker’s 
conduct may have thrown in the way of Iverson, so long as: 
the creditor had no connection with it. In this case, there 
was a good, subsisting legal title to the land in Baker, at the 
time of the judgment; the property was his; he had not 
parted with it, and did not intend to part with it, until he 
was paid; and so it must have been understood by the pur- 
chaser ; the property was bound by the judgment, under the 
Statute; and the subsequent execution of the contract, and 
the conveyance of the land, no more affects the right of the 
judgment creditor than if the entire contract of sale, pay- 
ment and conveyance had been made by the parties after 
judgment, without the purchaser’s notice of the judgment. 
The Court, therefore, erred in the charge given to the Jury, 
as hereinbefore set forth. 





Iverson, it seems, made default in the payment of the note. 
It was due on the first of January, 1846, and was not paid 
until more than two years afterward; and in the meantime, 
the judgment was obtained. He had no equity, by reason of 
the default, and he lost all right to a specific performance of 
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the contract, if Baker had insisted on it. ee vs. Perry, 
(1 Johns. Ch. R. 55.) 
No arrangement between Iverson and oper after judg- 
ment, could defeat creditor’s lien. 
Judgment reversed. 


LuMPKIN, J. concurring. 


While I concur in a judgment of reversal, I must say that: 
it is not without some doubt and misgiving. Thesimple view 
which I take of the case is this: After the contract of sale 
by Baker to Iverson, Baker held the legal title to the land 


as security for the balance of the purchase money. The 
judgment, at the instance of Ware against Baker, bound the 
legal estate of Baker in the land, which was not parted with 
at the time of the rendition of the judgment. The Sheriff’s 
vendee would stand precisely in the situation of Baker; and 
therefore, it was incumbent on Iverson, as it is of every pur- 
chaser from a judgment debtor, to search the office before 
payment of his money in 1848, and see whether, in the mean- 
time, no lien against Baker had attached upon the land: be- 
cause, in that event, Baker could not consummate the con- 
tract nor Iverson acquire an indefeasible title. Iverson 
bought in 1845, paid $500, gave his note for $600, and took 
a bond for titles. In 1846, Ware obtained judgment against. 
Baker. Suppose Baker, after that, had sued Iverson for the 
$600—might not Iverson have prevented a recovery by plead- 
ing this outstanding incumbrance? If so, it is clear that 
Iverson could not, by making voluntary payment of his note, 
defeat the judgment lien of Ware. Had the note been trans- 
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ferred by Baker for a valuable consideration, to a bona fide- 
holder, the case would have been different. . 

I stated in Wilkinson vs. Burr, (10 Ga. R. 117,) that a 
purchaser under a judgment against either vendor or vendee, 
like a purchaser from either by voluntary conveyance, suc- 
ceeded only to the interest which the debtor had to incumber- 
or part with, and no more nor no less. The purchaser in the: 
one case, whether at private or public sale, being entitled to 
call for the balance of the purchase money, as the represen- 
tative of the vendor, and the other being entitled to call for 
@ conveyance, as the representative of the vendee, upon pay- 
ing up what was due; that it was not land, but the debtor’s 
interest in it, whether he be vender or vendee, that is sold, 
leaving the residue untouched. I see no reason to change 
that opinion—that the purchaser’s interest as well as the 
seller’s, will be bound by a judgment. See Dart’s Vendors 
and Purchasers of Real Estate, 115 and 119. 

It is argued that this case is precisely the same as though 
Baker, in 1845, had executed a deed to Iverson and taken a 
mortgage from his grantee to secure the payment of the pur- 
chase money. And it is analogised to the case of Jackson 
ex dem. Norton & Burt, against Willard, (4 Johns. R. 41,) 
where it was held, that lands mortgaged cannot be sold on 
an execution against the mortgagee, before a foreclosure of 
the equity of redemption, though the debt be due, and the 
estate of the mortgagee has become absolute at law. 

I leave this and all the other intricate questions involved 
in this record, to be discussed at length by my ally and our 
dissenting brother, both of whom, I am sure, are fully pre- 
pared for the work. One conclusion is fairly deducible from 
this argument, and especially from the New York case just 
cited, namely: that the position taken by this Court, at an 
early day after its organization, that a mortgage is not an 
estate in fee, but a mere security for a debt, is abundantly 
sustained, both upon reason and Hnglish, as well as Amer- 
ican authority. 
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BENNING, J dissenting. 


Before the rendition of the judgment, in this case, Baker, 
the defendant in the judgment, had sold the land, given his 
bond to make title on payment of the purchase money, deliv- 
ered up possession of the land and received the greater part 
of the purchase money. The contract of sale had not been 
-at all rescinded, nor did there exist any reason to authorize 
-either party to ask for a rescision. A part of the purchase 
money, it is true, remained unpaid; but it dues not appear, 
-even that that part had then fallen due. 

Was this land subject to the judgment against Baker? 
That is the question. 

What interest did Baker retain in the land? The legal 
title to it. Why? To serve as security for the payment of 
the purchase money, and for no other purpose. He retained 
no right to sell the land to another person; no right to re- 
cover possession of it himself; no right to encumber it in 
any way. 

True, that if, although he retained no right to sell it, he 
had, without right, sold it; and sold it to a person not hay- 
ing notice of the previous sale, that person would have got a 
good title. But this would have been so, by virtue of certain 
principles of equity. 

This, then, is the quantity of interest which Baker retained 
in the land—the legal title asa security for the purchase 
money. 

And this is the interest which a trustee has in the trust 
property. Baker, the vendor, became, for the vendee, a 
-a trustee of the land. 

“One of the first principles of equity is, that it looks upon 
things agreed to be done, as actually performed ; and acting 
on this principle, when the contract is made, it considers the 
vendor as a trustee for the purchaser of the estate sold, and 
the purchaser, as a trustee of the purchase money for the 


vendee.”’ 
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‘“‘ This equity attaches immediately on the making of the 
contract; and will not, therefore, be affected by the subse- 
‘quent death, or bankruptcy, or any other act of either of 
the parties, before the contract is carried into execution.” 
(Hill on Trustees, 171; See 1 Sug. Ven. §& Pur. 273; 2 
Stor. Eq. §§789, 790.) 

“The legal inheritance vested in trustees, is not, in Equity, 
subject to the dower or free bench of their widows, or to the 
estate by courtesy of their husbands, although those rights will 
attach on the trustees’ estate at Law. Nor will that or any 
other interest, held only in trust, be affected, in Equity, by 
the judgment or other debts or engagements, or by the bank- 
ruptcy or insolvency of the trustee.” (Hill on Trustees, 
269.) 

Assets in the hands of an executor or administrator, are 
not, even at Law, subject to a judgment which is against him 
individually ; yet, he individually has the legal title to them. 
(1 Wms. on Ex’rs, 402.) 

So mortgaged property, before a foreclosure of the mort- 
gage, is not subject to a judgment against the mortgagee. 
Excellent reasons are assigned for this in Jackson vs. Wil- 
lard, (4 Johns. R. 41.) 

And all those reasons exist in a case like the present; a 
case which, indeed, differs from that of a sale with a mort- 
gage back of the property sold to secure the price, only in 
form. (Cobb's Dig. 517, 518, 519.) 

In each of the two cases, the seller holds the legal title, 
and holds it for the same purpose—to secure the payment of 
the purchase money. In each, he may subject the property 
to the payment of a judgment for his debt, to the exclusion 


-of all other judgments. 


The Act of the Legislature declares, that ‘‘ When any judg- 
ment has been or shall be rendered in any of the Courts of 
this State, upon any note or other evidence of debt, given for 
the purchase of land, where titles have not been made, but 
bond for titles given, it shall and may be lawful for the obli- 
gor in said bond, to make and file, and have recorded in the 
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Clerk’s office of the Superior Court of the county, a good and 
sufficient deed of conveyance to the defendant, for said land; 
and thereupon, the same may be levied on and sold under 
said judgment, as in other cases: Provided, that the said 
judgment shall take lien upon the land prior to any other 
judgment or incumbrance against the defendant.” (Cobb’s 
Dig. 517, 518.) 

This object might, no doubt, have been accomplished in 
Equity, before the passage of this Act. 

A judgment of foreclosure of a mortgage, has alike effect 
in respect to the property mortgaged. 

If, then, the title which a mortgagee has, is not subject to 
a judgment against him, neither can the title which a vendor 
retains as a security for the purchase money, be subject to a 
judgment against him. 

aind why should not this be so? The legal title, as a se- 
curity for the debt, is but an incident of which the debt is the 
principal; and it is a maxim, that accessortum non ducit, sed 
sequitur principale. The security—the land—therefore, 
cannot be separated from the debt. And if sold, it would be 
separated from the debt. It could not carry the debt with 
it, not only because of the maxim aforesaid, but for another 
reason. ‘To let it carry the debt with it, would be the same 
as subjecting the debt, itself, to levy and sale; and a debt is 
not the subject of levy and sale. Meéthee vs. Cherry, (6 Ga. 
550.) Indeed, the debt may have been negotiated. 

Now when the debt has been negotiated by the vendor, all 
admit, I believe, that the legal title is not subject to a judg- 
ment afterwards obtained against him; but, in principle, 
what difference can it make whether the debt has been nego- 
tiated or not, if it be true that the judgment has no lien on 
the debt; for if it has none, then the vendor must have the 
right to negotiate it. If the judgment has no len on the 
debt, it has nothing whatever on it or in it; and if this be 
80, the judgment cannot be the instrument of transferring the 
debt from one man’s hands to another’s. 

The result of all that has been said is, I think, the conclu- 
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sion, that the interest which Baker, the vendor, retained in 
this land, was not, at least in Equity, subject to this judg- 
ment. 

But if the claimant might accomplish the object of his claim . 
by a bill in Equity, Ido not see why he may not do the 
same thing by his claim at Law. The Act of 1820 declares, 
that “ Whenever a plaintiff or complainant shall conceive that 
he, she or they can establish his, her or their claim, without 
resorting to the conscience of the defendant, it shall and may 
be lawful for every such plaintiff or complainant to institute 
his, her or their action, upon the Common Law side of the 
Court; and shall not be held to proceed with the forms of 
equity.” (Pr. Dig. 447.) 

I am not sure that I understand on what ground the judg- 
ment of the majority of the Court is put. I am not certain 
as to the quantity of interest in this land which they think 
subject to the judgment. 

I suppose, howéver, that as to this, I may assume that one 
of two things is true— 

1. Either that they deem the whole interest in the land 
subject ; 

2. Or, that they deem that only such a part of the interest 
as shall be equal, in value, to the amount of the unpaid part 
of the purchase money is subject. 

New if what I have already said is true, neither of these 
propositions can be true. 

There is, however, another reason why I think they are 
not true—a reason founded on the rights of the vendee, in 
cases of this sort. 

Ai the time when the contract of sale is made, in cases 
like the present, the contract is a good contract, and instantly 


confers rights on the parties to it: on the vendor a right to 


have the purchase money the moment it falls due; and if it 
is not then paid, a right to take steps to subject the land to 
its payment; on the vendee, a right to have a title made to 
him the moment he pays the purchase. Yes, it is the right 
of the vendee derived from the contract, that he shall have a 
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itle to the land, conveying to him the whole interest in the 
land, on his payment of the purchase money. 

But if we let the whole interest in the land be sold to satisfy 
a debt against the vendor, we defeat all the right which the 
vendee derived from his contract. We put it out of the pow- 
er of the vendor ever to make him a title to any interest in 
the land. 

If we let a part of the interest in the land be sold—an in- 
terest, say equivalent in value to the unpaid part of the pur- 
chase money, we do the same thing only in a less degree. 

It is therefore impossible, it seems to me, to let any quan- 
tity of interest in the land be sold to satisfy a debt of the 
vendor’s, without violating the lawfully acquired rights of an 
innocent person, the vendee. 

It will not do to say that what is allowed to be sold, is not 
an interest in the land, but a mere right to have payment of 
the purchase money. A debt is not subject to be sold under 
fi. fa. Thave, however, already discussed this point. 

In conclusion, I will simply say that I see nothing hard to 
creditors, in the result to which [have come. They may, by 
a garnishment, get their hold on the debt for the purchase 
money, and by an injunction, secure that hold; and with this 
they should be content; for the right to the purchase money 
is all that the vendor, their debtor, is in justice and equity 
entitled to; and they cannot be entitled to more than he is. 
And the best way by which they can get at this, I think, is 
the direct way—the way of garnishment. 

For these reasons, I dissent from the judgment of the 


Court. 
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No. 85.—Dozier THornToN, plaintiff in error, vs. SoLomon 


Apkins, defendant. 


{1.] The Act of 1847, to authorize parties to compel discoveries at Common 
Law, requires of the Court or Judge, in vacation, to whom the application is 
made, before granting the order requiring the interrogatories to be an- 
swered, to be satisfied, from the oath of the party or otherwise, of three 
things—1. That the testimony is material; 2. Pertinent; and 3. Such ag 
the plaintiff or defendant would be compelled to disclose in answer to a 
bill for discovery, filed in Chancery by his adversary. 


[2.] If an order, requiring interrogatories to be answered under the Act of 
1847, has been improvidently granted, the party has the right to refuse to 
answer until he can be heard; and thus protect himself from being forced 
to make discovery which would subject him to a penalty or forfeiture, or 
have a tendency thereto, to criminate himself, involve him in a breach of 
professional confidence as Counsel, or that is immaterial to the case. 


Debt, &c. in Muscogee Superior Court. Decision by 
Judge WorRILL, December Term, 1855. 


In this case, certain interrogatories had been propounded 
to the plaintiff, under the Statute. The order of the Judge 
was issued upon the affidavit of the defendant, that the plain- 
tiff’s answers would be material evidence for the defendant. 

The order recited, that by inspection, the Court perceived 
that they were pertinent and such as the plaintiff would be 
bound to answer upon a bill filed in Chancery. Upon the 
trial, plaintiff demurred and objected to answering, on the 
ground that the granting of the order was not authorized un- 
der the Statute. The Court sustained the objection, and this. 
decision is assigned as error. 


H. Hotz, for plaintiff in error. 
W. Doveuerty, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] We propose to limit our decision to the only question 
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which we think made by the bill of exceptions: and that is, 
whether the order of the Judge requiring the interrogatories 
to be answered, was authorized by the Act of 1847? 

The first section of that Act provides, that “any party,. 
plaintiff or defendant, in any action at Common Law, pend- 
ing in any Superior or Inferior Court of this State, wishing 
a discovery from the adverse party, to be used in evidence at 
the trial of such action, may file written interrogatories to 
such party, and call upon him to answer the same in solemn. 
form, on oath or affirmation ; and if, upon such interrogato- 
ries being filed, it shall appear to the Court, by the oath of 
the party filing the same or otherwise, that answers to such 
interrogatories will be material evidence in the cause, and 
that the interrogatories themse!ves are pertinent, and such as 
the adverse party would be bound to answer upon a bill of 
discovery in a Court of Chancery, the Court shall allow such 
interrogatories, and shall make an order requiring the adverse 
party to answer the same, in writing and in solemn form, on 
his oath or affirmation.”’ (Cobb, 465.) 

The order of the Judge in this case, requiring the in- 
terrogatories to be answered, was founded upon the “ affidavit. 
of the defendant, that the answers would be material evidence 
in the cause, and upon an examination of the questions them- 
selves.” The order states that the Court perceived, by in- 
spection, that the interrogatories were pertinent, and such as 
the party would be bound to answer upon a bill filed in Chan- 
cery. 

That the questions are pertinent to the pleas, is not de- 
nied. Whether the pleas, themselves, are allowable, involves 
legal principles of the gravest consideration ; and which thig 
Court will not undertake to decide, until they are fully dis- 
cussed. We have uniformly given to this Act and those 
amendatory thereof, the most liberal construction; and we 
see no reason to depart from that policy. It is a highly ben- 
eficial law, and should never be used for improper purposes. 
We agrce that it should appear im some way, to the Court 
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er to the Judge, in vacation, who grants the order, that the 
interrogatories are material, and that the disclosures sought 
are such as the party would be compelled to make to a bill 
filed for discovery ; still, all that the Statute requires is, that 
the Judge should, from the oath of the applicant, on inspec- 
tion of the interrogatories, and his knowledge of the case “or 
otherwise,” be satisfied that the commission should issue. 

“The first rule respecting discovery,” says Mr. Adams, 
in this work on Hquity, (pp. 105-’6,) “is, that the defendant 
must answer to all facts material to the plaintiff's case. He 
is not bound to answer questions of law; for such questions 
ought to be decided by the Court. He is not bound to an- 
swer questions of fact, unless reasonably material; for he is 
not to be harrassed with idle, and perhaps mischievous, in- 
quiries.. And it will not be sufficient to show, that somehow 
or other they may be connected with the case; for if such 
connection be very remote, so that the discovery would be 
oppressive, it will be refused; as, for example, where a 
Lill charged an executor with mixing his testator’s money 
with his own, and called on him to set out 2 monthly account 
of his banker’s balances, with an account of his own proper- 
ty, debts and liabilities. And lastly, he is not bound to an- 
swer merely because the question is material to the issue, but 
it must be also material to the plaintiff’s case.”’ 

[2.] If the interrogatories propounded, therefore, are ob- 
noxious to any of the foregoing objections, or are fishing or 
impertinent, or would make the defendant liable to a penalty 
or forfeiture, or have a tendency thereto; or would compel 
him to criminate himself; or would involve him in a breach 
of professional confidence as Counsel, or the discovery would 
be immaterial, it would be improper to allow the interrogato- 
ries to be filed; and if leave be improvidently granted, the 
party would be justifiable in refusing to depose until he could 
be heard. Every citizen is, and of right ought to be, entitled 
to be heard before he can be stripped of the shield which the 
law has thrown around him, and be subjected to an inquisi- 
tion not authorized by the case. A bill for discovery, con- 
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taining objectionable matter, is demurrable; and if person- 
ally examined on the stand, as a party now, by law, may be, 
the same as any other witness, he could object ore tenus to 
the questions put to him. The case of interrogatories was 
not intended to constitute an exception to all the analogies of 
the law, in this respect, and should not be so held. 

As to the form of the application, then, we deem it but of 
little importance. Here the language of the law has been 
literally pursued; and we are not prepared to say that the 
order was illegally granted. We do say, however, that if 
the interrogatories, or any of them, are such as a Court of 
Equity would not compel a defendant to answer to a bill of 
discovery, they are excluded by the very terms of the Act. 
And for myself, I am clear that any party against whom 
such interrogatories are sued out, should be permitted to con- 
trovert the propriety of the questions asked before he is 
forced to answer them. If, upon the refusal of the party to 
answer, the Circuit Court should be of the opinion that such 


refusal was captious or intended for delay, it is invested with 
plenary power to pass such order as will do justice in the 
premises. If, on the other hand, it finds that the original ex 
parte order was improvidently granted, it should not hesitate 
to set it aside. The party must have his day in Court, in 
relation to this as well as to every other right; he cannot be 
condemned unheard, or what is worse, hung and then heard. 
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No. 86.—Harvey W. Suaw, plaintiff in error, vs. Tut Mayor 
AND CoUNCIL oF Macon, defendants in error. 


{1.] The Mayor and Council of Macon have discretionary power, within the 
restrictions of the Act of incorporation, to remove the marshal from office, 
The causes for which he may be removed, are specified in the Act, and 
the power of removal cannot be exercised but for the specified causes. 

[2.] They cannot escape the consequences of removing the marshal, by as- 
suming to act in a judicial capacity in investigating the causes of removal. 

[3.] The persons composing the Mayor and Council of Macon, who removed 
the marshal from office, not being sued individually for a tortious or wrong- 
ful act, arising from error of judgment as judicial officers, the question oj 
their personal liability for such act, cannot arise in this case. 

[4.] The defendants are sued on the original contract with the marshal, for 
the whole of his year’s salary and perquisites; and whether the defendants 
were justified in removing him, is a matter of defence. 

[5.] The marshal cannot recover of defendants money expended by him in 
defending himself against the charges preferred against him. 

[6.] His damages are such, if he is entitled to recover, as necessarily resulted 
from his amotion from office. 


Action, in Bibb Superior Court. Tried before Judge 
PowERSs. . 


The decision of the Court gives a sufficient statement of 


the facts. 


LANIER & ANDERSON, for plaintiff in error. 
Por, for defendants in error. 


By the Court.—McDonaup, J. delivering the opinion. 


The plaintiff instituted his suit in the Court below, for the 
purpose of recovering from the defendants the amount of sal- 
ary that would have accrued to him as marshal of the City of 
Macon, for the time intervening his removal and the expira- 
tion of the term for which he was elected; and also, the per- 
quisites of his office of marshal during the same time; and 
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for recovering, also, the expenses of defending himself against 
the charges for which he was removed from office. 

[1.] It is unnecessary to consider the point made in the 
argument, whether the defendants can be held liable, as ju- 
dicial officers, for errors of judgment. The marshal is elect- 
ed by the people, but he is under the exclusive control of the 
mayor and council, and may be dismissed from office, at any 
time, for malpractice in office or neglect of duty, by a’vote of 
a majority of the members present. (Acts of 1852, p. 389.) 
The mayor and council have discretionary power to remove 
him within the restrictions of the Act. ‘They cannot remove 
him but for the specified causes. 

[2.] And in investigating these causes, they cannot organ- 
ize themselves into a Court, and by assuming to act in a ju- 
dicial capacity, escape the consequences of the amotion of 
their officer, without sufficient legal cause. Again—they are 
not sued as individuals; the suit is against the corporation, 

The Court below, however, held that the defendants, in 
amoving plaintiff from office, acted as a judicial body, and are 
not responsible for their errors of judgment while sitting and 
acting as a Court. ; 

[3.] As remarked, it is unnecessary to discuss the propo- 
sition, whether the persons constituting the Mayor and Coun- 
cil of the City of Macon, are amenable as individuals for er- 
rors committed by them as judicial officers. That is not the 
complaint in this case. The suit is against. the corporate 
body. The names of the individuals who formed the corpo- 
rate body which amoved the defendant, are not mentioned, 
either in the declaration or process. 

[4.] The action is not for damages for a wrongful or tor- 
tious act, but is on the original contract, and is the ordinary 
case of a party’s suing and claiming the full benefit of a con- 
tract which he has not performed, but the performance of 
which was prevented by the act of the other party. The de- 
fendant may, as in all such cases, plead to the action and 
justify the dismissal of the plaintiff, if the facts warrant the 
defence. The defendants, however, cannot be allowed the 
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same latitude of defence as natural persons. They are a 
body corporate, and have no powers except such as the incor- 
porating Act confers, and such as are incident to the same 
kind of corporate body. ‘The corporation has no incidental 
power of removing an officer, deriving and holding his ap- 
pointment as plaintiff did. Its whole power, in this case, is 
derived from the charter; and by the charter it could not 
remove him, except for malpractice in office or neglect of 
duty. The record, embracing a former report of a case be- 
tween the same parties, shows that specific charges were made 
against the plaintiff, which, it was alleged, amounted to mal- 
practice in office and neglect of duty ; and on these charges 
he was removed. This Court held that the said charges did 
not amount to malpractice in office or neglect of duty by the 
marshal; and, of course, the removal thereon wag illegal. 
We think the Court erred in awarding a non-suit; and on 
that ground, the judgment must be reversed. 

[5.] The plaintiff cannot recover of defendants, money ex- 
pended in Counsel fees, in defending him against the charges 
preferred against him. (5 Wendell’s Rep. 533.) 

[6.] His damages are such as necessarily resulted from his 
amotion from office, viz: his salary and perquisites, should the 
Jury, under the law as it may be given them in charge by 
the Court, believe that he is entitled to the full benefit of his 
contract, leaving open to the defendants, however, all the 
defences they may legally have under their restricted discre- 
tionary power under the charter. 
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No. 87.—SEMMES and others, plaintiffs in error, vs. THE 
Mayor & Counci. or CoLumeus, defendants in error. 






[1.] Defendants to a bill in Equity, may be called out of the county of their 
residence, and out of the county in which the suit is pending, to argue a 
motion to dissolve an injunction. 

[2.] Injunctions granted on the ez parte showing of the applicant, are, under 
the 4th rule of Equity practice, granted on terms. 

[3.] If there are more defendants than one to a bill praying an injunction, 
and the defendant or defendants against whom the equity is claimed by 
complainants, answer fully and deny the equity, the injunetion may be dis- 
solved without the answer of the other defendants. 











[4.] When a bill praying an injunction is amended, the Court may hear and 
decide a motion to dissolve the injunction before the bill, as amended, is 
answered. 










[5.] The Acts of 1845 and 1853, amending the charter of the City of Colum- 
bus, have no reference to cascs where the money or credit of the city has. 
been committed to any matter or thing, nor do they control or prescribe 
the manner in which the broad discretionary powers of the corporation 
shall be used in applying its assets to the payment of its debts. 







[6.] The Mayor and Council of Columbus, if trustees, do not belong to that 
class of trustees against whom there is a remedy ina Court of Equity on- 
ly ; and therefore, the injunction will not be sustained against them on 
that ground. 

[7.] But if they belonged to that class of trustees, being invested with discree 
tionary powers in the matter complained of, a Court of Equity will not ine 
terfere with that discretion, when exercised bona fide, 








[8.] A body corporate is not answerable for an erroneous exercise of a discre- 
tion, though its consequences be injurious. 





[9.] Inadequacy of price, unless so greai as, of itself, to be evidence of fraud, 
is not a sufficient ground for impeaching the contract. 






[10.] It does not appear from the bill, that any certain advantage will accrue 
to either the complainants or citizens of Columbus, by sustainipg the in- 
junction; and the Court will not continue it unless some beneficial object 






can be accomplished by it. 





{11.] It is a matter of sound legal discretion in the Court, to hold up the in- 
junction or not. 











Decision by 





In Equity, in Muscogee Superior Court. 
Judge WorRILL, at Chambers. 
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The plaintiffs in error, on the 24th day of November, 1855,. 
presented their bill in Chancery, praying an injunction 
against the defendants in error, which was, on that day sanc- 
tioned, at Chambers, by Judge WorRILL, Judge of the Su- 
perior Courts of the Chattahoochee Circuit. The allegations 
in the bill are substantially, as follows: That complainants 
are property holders, and most of them citizens of Colum- 
bus; that the City of Columbus, in the year 184~, subscribed 
for stock in the Muscogee Rail Road, and issued city bonds 
for it, and owns 1800 shares and upwards. In April, 1855, 
a resolution was passed by the mayor and council, for the sale 
of stock, to raise funds to pay first instalment of city’s sub- 
scription for the stock, provided it could be sold at a fair 
price, to be judged of by finance committee ; and if said stock 
could not be sold for a fair price, then said council intended 
to provide other means to raise funds to pay said instalment ; 
that Wiley Williams, mayor of the city, without authority 
and without consultation with the committee on finance, en- 
tered into a contract with Richard Patton and John L. Mus- 
tian, to sell tothem 1800 shares of the said stock, being nearly 
all owned by the city, for the sum of One Hundred and Fifty- 
One Thousand Dollars; Twenty-Six Thousand Dollars to be 
paid by the first day of January after the filing of the bill, 
and for the balance, $125.000, the purchasers were to pay 
the city bonds as they became due. This contract to sell, it 
is alleged, was made without informing the committee on 
finance, and without a resolution of council authorizing it; 
that the city council had to pay $25.006 only, as the instal- 
ment agreed to in the resolution; and to that extent only, 
was the mayor authorized to make sale of stock at a fair 
price, to be judged of by the finance committee; and there 
was no authority given, either to the mayor alone or to the 
mayor and finance committee, by any resolution of the coun- 
cil, to sell all, or nearly all, of the stock belonging to said 
city, or any more than was sufficient to pay the said instal- 
ment, amounting to about the said sum of $25.000; that the 
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said sale was made privately, without public notice that the 
stock would be sold on a credit, and inviting bidders to make 
offers for the same; and that said sale was made at a price 
below the value of the stock, and less than would have been 
given for it if an opportunity had been given to others to of- 
fer for it, and less than other persons are now willing to give 
for it on the same terms; that said Wiley Williams, the 
mayor, made the contract without convening the committee 
on finance and submitting the matter to them, and without 
consulting them privately and separately, or even letting 
them know anything about it, until after he had made the 
contract on his own mere motion; and that they first heard 
of it as a matter of news and public talk; and that John J. 
McKendree, William A. Bedell and Henry T. Hall never 
had an opportunity, as a finance committee, to approve or re- 
ject said offer, until after the same had been signed by the 
said Williams as mayor, and the said Patton & Mustian; and 
not even then as a committee, but only as members of coun- 
cil, when the same was laid before said city council; that 
said contract was made on Saturday, and was, by Williams 
as mayor, aud not by the finance committee, reported to 
council on Monday, and a majority of the council refused to 
postpone any action on it until the next ensuing meeting, al- 
though exertions were made to induce them to postpone it, 
and added Williams, the mayor, to the committee, and direct- 
ed the committee to consummate the contract; that the fi- 
nance committee have not yet consummated the contract, 
although the said Williams was urgent for them to do it; and 
although some of the members of said committee had been 
informed that other persons were ready and willing to give a 
larger price for said stock, and were willing to wait until the 
next meeting of the council: that the customary opportunity 
of re-considering the proceedings in relation to the sate of said 
stock, may be afforded, and which is the established rule in 
the proceedings of said council; that the said Patton & Mus- 
tian, their associates and friends, are anxious to hurry the 
VOL. XIxX-60 
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matter to a conclusion, because they confidently believe, if 
they do not know, that an inadequate price has been given 
for said stock, and that a larger price could readily be ob- 
tained; that a consummation of said sale would operate a 
great fraud upon the people and property holders of Colum- 
bus, to whom the said stock belongs. These are substantially 
the allegations in the bill. The bill prays for a subpoena, an 
injunction and general relief. 

The city council answered the bill, admitting the subscrip- 
tion for stock in the Muscogee Rail Road, for the sum of 
$150.600, and the giving of bonds of the city for said amount, 
payable in annual instalments of $28.000 each, and setting forth 
the circumstances which led to the subseription. The bonds 
were negotiated by the city council for the purpose aforesaid, 
and are now in the hands of bona fide holders unpaid. The 
answer further states, that for these bonds and the interest 
paid on them by the city, the rail road company has issued 
to it stock to the amount of $180.060. The first instalment 
of $25.000 of the bonds, fell due Ist July, 1855. In order 
to provide for the payment of that instalment, it having been 
the general understanding, at the time of subscription, that 
the stock was to redeem and pay the bonds, the city council 
passed a resolution authorizing a sale of part of the stock. 
The only alternatives to raise the means of paying this instal- 
ment, was to borrow the money, tax the city or sell the stock, 
and the last the wisest resort. Not being able to sell enough 
of the stock at 89 cents in the dollar to pay the instalment 
due, the council was compelled to borrow $30.000 on a 
pledge of stock and at a high interest, for ninety days; and 
when that debt was about to mature, they were compelled to 
resort to another loan on a still heavier pledge of stock in 
the road, and which the answer allezes would be at the dis- 
posal of the lenders, unless payment is made or an extension 
is obtained. The city council, for reasons stated in the an- 
swer, during the passed summer, informally, without a reso- 
lution, agreed to sell the stock, for the purpose of relieving 
the city from her lability on the bonds; and in pursuance 
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thereof, an effort was made to sell it in Charleston for $150,- 
000, the interest to be paid, and instalments, as they became 
due. The stock could not be sold in Charleston or else- 
where, on the terms stated, and it was then offered by the 
mayor to the defendants, Patton and Mustian, who agreed to 
take it on terms specified in exhibit (B) annexed to the com- 
plainant’s bill. On the Monday night afterwards, at a reg- 
ular meeting of council, reported what he had done, a copy 
of the report annexed to answer as exhibit (A). 

The answer of the city council proceeds, further, to state 
that the action of the mayor was not without authority or ‘in 
violation of his duty in the premises; that he was not acting 
under the resolution of April, but under the said informal 
understanding, and that he did not pretend, without the con- 
currence of council, to sell the stock, and that it was under- 
stood by the parties, that the council were to ratify the act; 
that the said Williams made no contract by which the stock 
of the city was sold; but on the contrary, he received and 
reported proposals for its sale; that the city council made, 
ratified and confirmed it; that it was their act and deed, and 
that the ratification was known to complainant, Paul J. 
Semmes, before the filing of the bill; that said stock was not 
sold below its value; that they could get no more for it from 
responsible parties; the council had tested the market, and 
the price at which it was sold to Patton and Mustian, was 
more than that offered by any one else; that complainants 
made no offer for it until after it was sold, though some of 
them knew that a part or all of it was for sale; that they 
made no offer before council had ratified the sale to Patton 
-& Mustian, although they knew the terms on which it was to 
be sold to them; that individual stockholders had sold for 
less, and others had offered at 85 cents, and could not get it; 
that the stock was not sold at an inadequate price, but atthe 
market value; that council submits, that if more had been 
offered by irresponsible parties, or by parties wanting in 
promptnees or disposed to litigate, the interest of the city 
would have required a discrimination in favor of promptityde 
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and responsibility; that defendant is not prepared to declare 
what other parties might now be disposed to offer, but they 
believe that they would not offer such an advance as would 
authorize the repudiation of a contract fairly made, and after 
notice to some of the complaining parties; that there was no 
fraud in the sale, and that said sale will not operate as a 
fraud upon the city, but will be of great benefit to it and the 
citizens, and sets forth reasons; that they neither published 
the stock for sale in the newspapers, nor put it up at auc- 
tion; that a prudent stockholder would never think of enhan- 
cing its value in the market by making known the necessity 
of a sale, nor would he put it up at auction without a mini- 
mum price to prevent combinations ; that such a course would 
have deteriorated the price of the stock; and that if it had 
been pursued, no such price would have been obtained for it ; 
that complainants live in the city, or have property therein, 
subject to taxation; but the council is of opinion that they 
would prefer to make something out of the stock rather than 
to pay taxes; that Patton & Mustian reside in the city, or 
have a large property therein, and the council presumes they 
expect to make something by their contract; but the council 
feel assured that they have made a good trade for the city; 
that they were bound to look after the interest of the city; 
and in doing what they have done, they consulted that and 
that alone. 

The defendants, Patton & Mustian, answered the bill, and 
admit that the stock was offered to them at the time stated 
by the mayor, Williams, with whém they agreed on terms, 
to be submitted to the council for ratification, which was re- 
ported by the mayor to the council on the Monday night af- 
terwards, and was by them ratified and confirmed. They 
deny that the contract was made with them in private or clan- 
destinely, or with any intent on their part to commit a fraud. 

They answer, that the contract was made by them fairly 
and honestly, for a fair market price and for an adequate 
consideration, and they are of the opinion and belief that it 
will be of an advantage to the city, and will not operate as a 
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fraud; but they would not have made the purchase if they 
had not believed they could have made something by it ; they 
may realize a profit, but they had to take upon themselves 
the hazards of the enterprise ; they feel, however, that they 
made as liberal a contract with the city as could have been 
made at the time; they tendered the security required under 
the contract, which was considered by members of council 
ample and sufficient, and have been at all times, and now are 
ready and willing to comply, in all things, with their part of the 
agreement; that they desired the council to act in this matter 
with their usual and reasonable dispatch, but they assert 
that they did not attempt to hurry the contract to a consum- 
mation for any unfair purpose, or for the purpose of gaining 
any unfair advantage; and that no unusual haste or hurry 
was practised by said council, in acting on said agreement; 
they have read the answer of defendant, Williams, and adopt 
it, except so far as it is qualified by their answer. 

The defendant, Williams, answers that complainants are 
citizens of Columbus, or its vicinity, and own property there- 
in; but denies that they have any interest, whatever, in the 
-stock owned by the corporation of the city in the Musco- 
-gee Rail Road, or that their persons or property are in any 
way liable to be taxed for the payment of the principal due 
-or to become due, on the bonds issued by the city, for the 
purchase of the stock; that the corporation own said stock in 
their own right, and not as trustees or agents for complain- 
ants; that they can, in no-event, claim any right or interest in 
the stock ; that the mayor and council of the City of Columbus, 
have a perfect right to sell said stock, and apply the pre- 
ceeds thereof to the payment of the debt contracted by its 
purchase ; and defendant, therefore, demurs to the said bill, 
and prays that it may be dismissed. 

The defendant further answering, says, that the mayor and 
-council of the City of Columbus, about the year 1850, in their 
corporate capacity, subscribed for 1500 shares in the said 
rail road, and issued bonds in payment to the company, in 
the sum of $150.000; that the bonds bear interest, payable 











478 SUPREME COURT OF GEORGIA. 


Semmes ves. M. & C. Columbus. 








semi-annually, on the Ist of January and July of each year ; 
that the first instalment of $25.000 becomes due on the Ist of 
July, 1855; and other instalments of like amount become 
due annually, at the same time, until all shall be paid; that 
interest was allowed on said stock up to the time the road 
went into operation and declared dividends; and by the ac- 
crual of this interest and the payment of it in stock, the 
stock was increased to over 1800 shares. The answer, then, 
proceeds substantially, (but with rather more particularity,) 
as the answer of the mayor and council, to detail the efforts to 
sell the stock, their failure, the borrowing of money, and 
other efforts to sell in Charleston and elsewhere, and the ex- 
igencies of the case, which led finally to the sale. He pro- 
ceeds to state the contract for the sale of the stock to defend- 
ants, Patton & Mustian, and says that it was made without 
consulting with the finance committee or any member of the 
city council, or any other person whatever. Defendant de- 
nies that he made or attempted to make, any contract in ref- 
erence to the sale of said stock to said Patton & Maustian, 
binding on the said mayor and council, but avers that the 
proposition or agreement was reduced to writing, for the 
purpose of submitting the same to the mayor and coun- 
cil for their ratification or rejection; that on Monday night, 
the 19th of November, 1855, the proposition, as reduced to 
writing, was reported to the mayor and council, at their reg- 
ular meeting, who, upon consideration thereof, in the lawful 
and usual exercise of their power and authority, ratified and 
confirmed the same as their own lawful and binding contract. 
He annexes a copy of the report and proceedings of council, 
as exhibit (A) to his answer. 

The said answer farther states, that the mayor and council 
are under obligation to pay, in the City of New York, on the 
27th day of December, then next, $31.000, for which one 
thousand shares of stock are pledged; and a further suta of 
$25.000 will be due on the Ist of July, then next; that the 
difficulty of raising a large sum of money in a short time, dic- 
tated the propriety of making arrangements to raise so large 
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asum of money before the arrival of the day of payment; 
that a contrary course must result in the necessity of expos- 
ing the stock at auction, and subject it to the effect of com- 
binations amongst capitalists, and a sacrifice ofit. In making 
the terms of agreement for the sale of said stock, he did not 
act under the resolution of April, as the action contemplated 
by that resolution had taken place, and the committee having 
reported, were considered as discharged; and that the com- 
mittee on finance had nothing to do with it, as it had to undergo 
the consideration and ratification of the mayor and council. 
The terms of agreement were made without advertisement. 
Defendant denies that the terms of said agreement were 
privately made, if complainants intend to infer. by said alle- 
gation, that they were made with any purpose of fraud or 
concealment; the propositions for said stock were made and 
discussed at a meeting of the board of directors of the Mus- - 
cogee Rail Rail Company, and were agreed upon directly af- 
terwards, on Saturday the 17th of Wey ember, 1855, and they 
were reduced to writing and signed on Monday afterwards. 
Defendant denies that the stock was seld below its Market 
value; that 80 cts. was the highest price which the council or 
their committee had been offered for it. 

The answer proceeds to state what citizens of Columbus 
had offered stock at, and what it was then offered at. De- 
fendant answers, further, that the price obtained for said 
stock was adequate and fair, and that it will release the city 
from her indebtedness on account of her subscription. In 
August or September last, the board of directors of said com- 
pany convened to consider of the profits, and to make a div- 
idend for the six months previous; and finding the earnings 
insufficient, it was about being declared, when the mayor of 
the city interposed because of the disastrous congequences 
likely to result therefrom, in the depreciation of the stock, 
and driving {the city authorities to resort to taxation to pay 
the interest, and suggested that a dividend be made, paya- 
ble in December, 1855, which was done; the mayor and 
council relying on their dividends on the stock to pay the 
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semi-annual interest on the bonds, the uncertainty of this re- 
liance was a good reason why they should dispose of the whole: 
interest in the road, and induced defendant to believe that. 
the price offered for the stock was adequate and fair. In. 
addition to this reason, the original work on the road was not 
of the most substantial sort; and the last report of the board 
of directors showed that contracts had been made for work 
to about $100.000, and which had been paid for in stock, 
diminishing the value of it. The iron was light and unsub- 
stantial, which had been laid on the road; and from opintens- 
entertained by stockholders, it must soon be re-laid with a 
heavier rail. Defendant does not admit that the city council 
can re-consider a contract that it has made; but in this case,. 
the proceedings of council at the former meeting were read 
and approved, and no motion made to re-consider. 

Patton & Mustian submitted the security for the perform- 
ance of said contract; that the security they offered was a 
cash payment of $26.000, deed of trust with power of sale 
on 1800 shares of stock, and mortgage on upwards of $50.- 
000 worth of real estate and slaves, in and about the city of 
Columbus; that every member of the committee was satisfied 
with the security; that two of them were willing to report 
the same as satisfactory; that two of them declined signing 
it on the ground that they preferred devolving on the council, 
which would meet in three or four days, the responsibility of 
judging of said securities. Defendant denies that the con- 
summation of the contract would operate as a great fraud 
upon the people and property holders of the City of Colum-. 
bus, but avers it to be a good contract. 

The defendant further answering, from his information and. 
belief, says, that Paul J. Semmes, the verifying complain- 
ant in said bill, before he made and placed his jurat to said 
bill, made application to said defendant, Patton, to be let in 
as a partner to said contract; that Seaborn Jones, the Solic- 
itor for complainants, and Charles Cleghorn, who presented 
the bill for the sanction of the Chancellor, and before he pre- 
sented it, applied to defendant, Mustian, to be let in as a. 
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partner to the contract; denies fraud and unfairness in the 
contract, and avers that it was legally made, and is binding. 


On the filing of the answers aforesaid, the Judge of the: 
Superior Courts of the Chattahoochee Circuit, granted an or-. 


der, at the instance of defendant’s Counsel, that the com- 
plainants show cause, at Talbotton, in the county of Talbot, 
on the 18th December, 1855, why the injunction in = cause 
should not be dissolved, on the grounds— 

1st. That there is no equity in said bill of complaint. 

2d. That the answers above filed, have fully sworn off all 
the equity contained in said bill of complaint. | 

The complainants appeared at Talbotton in obedience to 
the order, when, by the consent of all parties, the said bill 
was dismissed as to three of the complainants, Joseph B. 
Hill, Robert B. Murdock and Joseph Kyle. The other com- 
plainants objected to the Judge's hearing any argument or 
making any order in said case at Talbotton, on the ground 
that the case is pending in the Superior Court of Muscogee 
County, and that all the parties, both the complainants and 
defendants, lived in that county, and that they could not be 


called out of the county of their residence, and out of the- 


county in which the suit was pending. 

The Judge over-ruled the objection, and complainants ex- 
cepted. 

Complainants’ Counsel then objected that said case could 
not proceed, as the answers of Hall, McKendree and Bedell, 
the finance committee, had not been filed; which was over- 
ruled, and plaintiffs excepted. 

Complainants then moved to make an amendment to their 
bill, and that the injunction granted in said case should not 
be dismissed till the answers uf the defendants were filed to 


said bill as amended; and after hearing argument on the- 


bill, amendment and answers as filed, the said Judge allowed 
the said amendment to be made to said bill, and ordered the 
injunction to be dissolved. 
Complainants excepted. 
VOL. x1x-61 
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Error is assigned on each of these exceptions. 

The complainants amended their bill, and alleged— 

That on Saturday, 17th November, 1855, at a meeting of 
the directors of the Muscogee Rail Road Company, it was 
stated by the defendant, Patton, the president, in the hear- 
ing of Williams, the mayor, and one of the directors of said 
company, that the Savannah papers quoted the stock at $90: 
per share; that Williams, after hearing it, offered to take 
$150.000 or $151.000, for 1800 shares of said stock owned 
by the City of Columbus; that Patton soon after said he 
would take the stock at that price, and that Mustian, also 
one of the directors, said he would go his halves, which was 
agreed to; and thus, the stock of the city, amounting to 
$180.000, was thus bargained away, on Monday, the 19th 
of November ; the contract was reduced to writing, and the 
faith of the city pledged to carry it out; that the Muscogee 
Rail Road stock was quoted at $90 a share in the Savannah 
newspapers ; that when the said Williams reported said agree-. 
ment to the city council, he did not inform them that the- 

aid stock was quoted in the Savannah papers to be worth 
$90 a share, or that Patton had said so; nor did he report 
said contract as a bare proposition, but as an agreement al- 
ready made; and induced them to believe, and especially 
some of the members of the finance committee, that the coun- 
cil had given him, as mayor, authority to sell said stock; 
some of the council and of the finance committee voted to ra- 
tify the agreement under that belief, and would not have so 
voted, but would have voted for a postponement until the next 
meeting, if they had known there was no such authority; 
that other offers might have been made; that J. J. McKen- 
dree, 2 member of the finance committee, stated that he had 
assurances from gentlemen who were able to comply, that a 
higher price would be given for said stock ; the names of the 
gentlemen he could not then give. 

The amended bill further states, that during the week, to- 
wit: on the 22d, and before the details of the contract had 
been carricd cut and the securities had been accepted from 
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said Patton & Mustian, Paul J. Semmes, Seaborn Jones and 
Charles Cleghorn, did make an offer to take 1800 shares of 
the stock at $87 per share, being $5600 more than had been 
agreed to have been paid by said Patton & Mustian; that 
when the offer was made in writing, the said Williams, the 
mayor, refused to read it or to permit it to be read to him; 
and the same was then handed to John J. McKendree, one of 
the finance committee ; that about ten days before said con- 
tract was entered into, the said Muscogee Rail Road had 
made an advantageous arrangement with the Central & So. 
‘West. Rail Roads, by which the proportion of freights, of pas- 
sengers, merchandize, Xc. from Columbus to Savannah, and 
from Savannah to Columbus, was increased near twenty per 
cent.—tending to increase in that ratio the share of the pro- 
fits of said stock, which was before bringing 8 per cent. divi- 
dends, and that it was well known to Patton & Mustian and 
Williams; that it was not made known to city council by 
Williams, at and before he urged the ratification of the agree- 
ment, and that it was unknown to the members of council 


when they were urged to ratify. 


City owns a few more shares in the rail road company— 
some sixteen or eighteen—number unknown to complainants, 
but known to defendants, which amended bill asks may be 
set forth, with the reasons that they were not sold ; .that after 
city council had determined to sell part of said stock, appli- 
cation was made to said McKendree, one of the finance com- 
mittee, to get some at $85 ashare ; and he stated that it had 
been informally taken among the members of council, and 
that they had concluded nat to sell at less than $90 per share; 
which statement was some weeks before the agreement with 
Patton & Mustian. 


S. Jones; H. Hort, for plaintiff. 


JoHNSON ; WELBORN, for defendant. 
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By the Court.—McDonaLp, J. delivering the opinion. 


The first error assigned by complainants’ Counsel is, that the 
Judge called the defendants out of their county, and required 
them to argue the motion to dissolve the injunction in Talbot 
County. 

[1.] The parties, complainant and defendant, resided in 
Muscogee County, and the cause was pending in that county. 
The Chancellor may order an injunction, instantly, on the 
ex parte showing of the complainant; and the exigency of 
the case frequently requires that he should do it. But the 
writ of injunction is a strong process, and the party against 
whom it is. granted should be allowed an early opportunity to 
move to set it aside. The 4th rule in Equity enables him to 
do it. 

[2.] Hx parte injunctions, in Georgia, are always granted 
‘on terms, because they are subject to the operation of that 
rule; and the terms prescribed by it are as binding as if they 
were incorporated in the sanction of the Judge. 

The hearing of a motion to dissolve an injunction, is no 
more the trial of the case, than the hearing of an application 
for an injunction ; and the argument may be heard at Cham- 
bers. 

[3.] That several of the defendants had not answered the 
bill, was no sufficient objection to hearing the argument and 
determining the motion to dissolve the injunction. The rem- 
edy sought by the bill, was against the Mayor and Council 
of the City of Columbus. If there was equity in the bill war- 
ranting the interposition of a Court of Chancery, it was 
against the mayor and council; and the city council had an- 
swered under its corporate seal, and the mayor, who, it is ap- 
parent, from the bill and the amended bill, was more conver- 
sant with the facts charged than any one else, had answered 
under his oath. No decree for a perpetual injunction would 


go against the defendants who had not answered, nor could 


their answers, however made, have the slightest influence un- 
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der the allegations of complainants, against the defendant, 
the Mayor and Council of the City of Columbus. The de- 
fendants against whom the complainants claimed the equity, 
if any, had answered; and if the answers were full and denied 
the equity, the injunction ought to be dissolved. The Court, 
therefore, committed no error in refusing to postpone the ar- 
gument, and in dissolving the injunction without the answers 
ef the other defendants. 


[4.] The amendment of an injunction bill, unless allowed 
by the Chancellor without prejudice to the injunction, dis- 
places the injunction. In this case, the motion to amend the 
bill was allowed, but the Court refused to grant it as asked 
for, to-wit: that the injunction should not be dissolved until 
the answers of the defendants were filed to the bill as amend- 
ed; and the Court, after allowing the amendment, ordered 
the injunction to be dissolved. 


The party might have amended his bill as a matter of 
right, and to have refused it would possibly have been error 
in the Court; but the allowance of an amendment by the 
Court which the complainant could have made, as a matter of 
right, does not necessarily operate as a continuance of the 
injunction until answer. On a motion to dissolve an injune- 
tion, on the ground that there is no equity in the bill, the 
facts alleged in the bill must be taken as true; and when the 
motion is predicated on the denial of the equity by the an- 
ewer, the answer is to be considered as true. 


If the motion be resisted, on the ground that the complain- 
ant has amended his bill, alleging new facts which have not 
been answered, the Chancellor, (waiving the effect of the 
amendment as a dissolution of the injunction,) will extend his 
consideration to the amendment bill, to the manner and sub- 
stance of the allegations therein, and determine whether they 
afford sufficient grounds for retaining the injunction, if it 
ought otherwise to be dissolved. The Court, therefore, com- 
mitted no error in deciding on the motion to dissolve, before 
defendants answered the amended bill. 
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Did the Court err in dissolving the injunction, on the 
grounds taken in the motion? 

It is insisted by Counsel for plaintiffs in error, that the 
Acts of 1845 and 1853, inhibit the mayor and council from 
making contracts of the description and magnitude of that 
made for the sale of the rail road stock, and in the manner 
in which that was made. 

Let us, for a moment, examine the power of the mayor and 
council to make contracts, and then look to the Acts of 1845 
and 1853, and see how far they control it. By the 12th 
section of the Act of 1853, the mayor and members of council 
are vested with special powers to make all contracts, in their 
corporate capacity, which they may deem necessary for the 
welfare of the city. 

[5.] The power conferred by that Act to contract, has no 
limit. Itis full; and they are vested with the largest dis- 
cretionary powers. The Act of 1845 declares, “that no 
vote, resolution or order of said mayor and council, for the 
payment of money, or for the performance of any act or 
measure involving an amount excceding the sum of three 
hundred dollars, except the regular and current expenses of 
the city, shall be of force and effect, unless it be by the act 
of a majority of the whole board, at two successive meetings 
thereof; which said vote, resolution or order, shall be pub- 
lished in one or more of the public Gazettes of Columbus, be- 
tween the first and second passage.” (Acts of 1845, p. 67, 
Sect. 7.) This Act goes to the extent, and no further, to pre- 
vent the mayor and council from embarking the money or 
credit of the city, exceeding the amount of three hundred 
dollars in new enterprizes, except the current expenses of the 
city, without giving notice to the people and re-affirming the 
measure after notice, by a vote of a majority of the whole 
board. It has no reference to a case where the money or 
credit of the city is already committed. It has no reference 
to the application of money or assets to the payment of debts; 
for they create an obligation, that the resolutions of the cor- 
poration, whether adopted voluntarily or by the counsel of 
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the people, cannot lawfully resist. It only has reference to 
such cases of projected expenditures of money, as it might be 
supposed an interested constituency would desire to make 
their wishes known upon. 

It seems that the subscription for the stock in the Musco- 
gee Rail Road, was made, and the city bonds were issued in 
payment, after the passage of the Act we have been consid- 
ering ; and it is to be presumed that the matter was submit- 
ted to the citizens, in conformity to the Act; and if so, the 
subscription, so far as that objection is concerned, creates an 
obligation to pay; and the obligation to pay is a sufficient 
authority to pay, without new votes, resolutions or orders. 

The Act of 1853, page 242, is more explicit than that of 
1845. It is declared by that Act, to be unlawful for the 
Mayor and Council of the City of Columbus to loan the 
credit of said city, contracting debts, issuing the bonds of the 
city, or using, in any way, the funds of said city, beyond the 
sum of ten thousand dollars, for the purpose of being expend- 
cd, or otherwise applied, beyond the corporate limits of said 
city, or in aid of any rail road company, or any other project 
foreign to the government of said city, without first passing, 
by a majority of said mayor and council, a resolution to such 
effect. This resolution is to be published and submitted to 
the voters of the city ; and if it be approved by a majority of 
those who vote on it, it is to be again submitted tc the mayor 
and council; and if it be again approved by them, it becomes 
a binding ordinance of the city. 

The sale of the rail road stock does not fall within the pro- 
hibitions of this Act. It is not the loan of the credit of the 
City of Columbus; it is not the contracting of a debt; it is 
not issuing the bonds of the city; it is not using the funds 
of the city, for the purpose of being expended or applied be- 
yond the corporate limits of said city, or in aid of any rail 
road company, or any other project foreign to the ordinary 
purposes of the government of said city. It was a resolution 
affirming an agreement for the sale of certain assets of the 
city, to pay the debts of the city; it was not a resolution to 
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tssue the bonds of the city, but to convert the assets of the 
city for the purpose of paying the bonds of the city, which 
had already been issued. 


There is nothing, in either the Acts of 1845 or that of 
1853, to interfere with the broad discretionary powers of the 
mayor and council to deal with the assets of the city, ac- 
cording to their best judgment, to pay its debts. 


[6.] The Counsel for plaintiff in error insists, again, that 
the mayor and council are only trustees for the citizens, and 
are bound, like all trustees, not to sell or dispose of the pro- 
perty of the city at an undervalue. The mayor and council 
are vested, by the Act which creates them, in all matters of 
contract, with special discretionary powers. They may make 
any contract which they may deem necessary for the welfare 
of the city. They are not trustees, in the technical sense in 
which Courts of Equity regard that term. Courts of Chan- 
cery, from their inherent jurisdiction, have assumed the con- 
trol over trustees in the discharge of their duties. (Hill on 
Trustees, 42.) But these are trustees against whom the 
only remedy is ina Court of Chancery. The mayor and 
council, if trustees, do not belong to that class. 


Executors and administrators, factors and agents are, in 
one sense, trustees. ‘They all have the property of others in 
their possession, and are bound to fairness and honesty in 
dealing with it ; but Courts of Chancery have never assumed 
to control them in the discharge of their duties. Nor have 
they ever assumed control over corporations. They make an 
exception where corporations hold to charitable uses. They 
have disclaimed jurisdiction where an officer had misapplied 
the corporate property to purposes not corporate. (2 Johns. 
Chan. Rep. 384.) In the case of The Mayoralty of Colches- 
ter vs. Lawton, the Lord Chancellor held, *‘ that there was 
no instance of a trust attaching upon the misapplication of 
funds by corporations, except in the case of corporations 
holding to charitable uses.”” (Cited in the above case from 
1 Veasey § Beame, 226.) The bil! in this case cannot be 
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sustained, therefore, against the defendants, on the ground, 
simply, that the mayor and council are trustees. 

[7.] In the case of trusts cognizable in a Court of Equity 
only, if the trustees have a discretionary power, to be exer- 
cised according to their judgment, a Court of Equity will not 
interfere to control the trustees acting bona fide in the exer- 
cise of their diseretion. (Hill on Trustees, 488.). There are 
cases which might seem to conflict with this rule, but it will 
be found, when examined, that they do uot clash with it. 
In the case of Cloud vs. Martin, (1 Dev. § Bat. Law, 397,) 
the testator directed that his grand-son should be raised and’ 
taken care of, at the direction and care of his son, J M and 
should be instructed in the English, Latin and Greek lan- 
guages, and he appointed J M one of his executors. The 
Court put its decision in that case, it is true, upon its power 
to control a trustee in the exercise of a discretionary power, 
holding that such jurisdiction was established. That is true, 
if such trusts as the above are to be considered trusts, in 
which the trustees have discretionary powers. I respectfully 
insist, however, that that was not the description of trust cre- 
ated by the testator’s will. The will imposed two duties on 
J. M. in regard to the rearing and education of the testator’s 
grand-son—the one as executor and the other as trustee. 
The raising, and taking care, and education of the grand-son, 
was no part of the duty of J M as executor. By proving 
the will, however, he accepted the independent trust which 
the will created for that purpose. As executor, he was bound 
to furnish the funds from the testator’s estate, to carry out 
the trust. The will of the testator was positive and direct, 
as to the trus There was no discretion with J M in re- 
gard to that. The grand-son of testator was to be raised and 
taken care of, and to be instructed in the English, Latin and 
Greek languages. The raising and taking care of the grand- 
son was to be at the direction and care of his son. This pro- 
vision of the will constituted J M the trustee for the speci- 
fied purpose. 
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If J M had not been executor and had manifested his ac- 
ceptance of the trust for the grand-son, by receiving funds 
from the executor for the purpose of carrying it out, and 
had refused to apply the funds and direct the raising and 
’ taking care of the grand-son, it would have been the ordinary 
case of a trustee accepting a special trust for an infant, and 
refusing to execute it. The Court will, in such case, compel 
the trustee to discharge a duty which, while trustee, he has 
no discretion to refuse. | 

In Frouty vs. Frouty, (1 Bailey’s Equity, 518,) Judge 
O’Neall lays down the true rule: “In the execution of a 
general power, there can be no rule but the discretion of the. 
party to whom it is confided. In a limited one, the limita- 
tions contained in it constitute the rule by which it is to be: 
executed. Inthe former, no Court can undertake to control 
that which the party creating the power intended to leave to 
the honesty, discretion and good faith of the person to whom 
he confided it.” But none of these cases have reference to 
corporations, or the persons who constitute the body corpor- 
ate. The mayor and council have authority to pass by- 
laws for the good of the city. They must exercise their 
judgment, and what Court can control them? They have 
power to make such contracts as they may deem necessary 
for the welfare of the city, and what Court has the right to 
. Supervise and control their judgment? Where the corpora- 
tion have the power of doing an act or not, at their discre- 
tion, the Court will never interfere with the lawful exercise 
of the discretion. (Grant on Corp. 281, note u.) 

[8.] Where a body has a discretion conveyed to them, an 
erroneous exercise of that discretion, however plain the mis- 
carriage may be, and however injurious its consequences, 
they shall not answer for it to the party. (Grant on Cor. 
252, note r.) 

It often happens that the ordinances and contracts of mu- 
nicipal corporations, however fairly and honestly passed or 
made, not only do not meet the approval of all the citizens, 
but are censured and condemned by a part of them; and yet, 
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such disapproval, however plausibly sustained, would not jus- 
tify the Court in interfering with the legitimate exercise of 
the functions of the body. It will be remarked, that the suit 
against the defendants in this case, is not for a fraudulent 
breach of duty. It is against the corporate body, and not 
against individuals, for a breach of trust. It is to enjoin the 
corporation from executing a contract which it had made, 
and in regard to which it had a discretion—and which discre- 
tion, it is not charged, has been fraudulently used. It is in- 
sisted that the facts alleged by complainants, exhibit the 
transaction in such a light as to call on the Court to prevent 
the execution of the contract. Before the Court can inter- 
fere, it must infer fraud—a charge that the complainants 
have no where made directly. The Court is not prepared to 
say, that in making the sale of the stock, there was either an 
abuse or fraudulent use of discretionary power by the mayor 
and council. If the mayor, Williams, without authority, 
and without consultation with the committee on finance, did 
enter into a contract with Patton & Mustian, to sell them 
nearly all the stock owned by the city; and if the contract 
was signed, and the committee did not know it until it was 
submitted to the board, and it was submitted to the council ; 
and if a postponement was refused by a majority of the board, 
who directed the committee to consummate the contract, 
there is nothing in all this to impugn the honesty of the 
transaction. From William’s acknowledged want of author- 
ity to make the contract, he submitted it to the council. If 
he had made the contract with authority, it would have been 
complete and perfect without the ratification of the council. 
Facts and circumstances are charged by complainants, which, 
it is argued, impeach the fairness of the contract. We do 
not draw that inference fromthem. That the agreement was 
privately made, and without notice, is no evidence of fraud. 
Some of the most prudent and judicious men in the country, 
sensible that frauds are often committed at public sales of 
property, in making their wills, direct their executors to make 
private sales. Combinations are very apt to be formed where 
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the sale is public, the value of the property great and the 
competition is likely to be inconsiderable. The mayor and 
council, it is probable, subserved the best interests of the city 
by selling the stock privately. 


[9.] That the stock was sold for less than its value, and 
below what others would have given for it on the same terms 
and conditions, is a general charge, and taken alone, is not 
entitled to much influence in determining the moral character 
of the contract. But it is elsewhere stated, specially, that 
other gentlemen, who are named, offered $87 per share for 
the stock during that week, and before the finance committee 
had carried out the details and accepted the securities of 
Patton & Mustian. ‘These charges, general and special, con- 
stitute the strength of the objection to the contract based 
upon the inadequacy of the consideration. The price offered 
amounted, in the aggregate, to $156.600. It was sold for 
$151.000. The difference is not so great as to produce, on 
any mind, the impression that there was fraud, or the sale 
would not have been made. “Unless the inadequacy of price 
is such as shocks the conscience and amounts, in itself, to 
conclusive and decisive evidence of fraud in the transaction, 
it is not, of itself, a sufficient ground for refusing a specific 
performance.” Coles vs. Treeothick, (9 Vesey, 246.) 

The allegation, that the stock was quoted, in the Savannah 
papers at $90 per share, is not an allegation that it was 
worth that sum. Indeed, the complainants, if it is to be pre- 
sumed they offered for it what they considered its value, did 
not believe it to be worth the quotation price. 

That Williams, on being informed of the price at which it 
was quoted, proposed to sell, and an agreement was drawn 
up, reported to and ratified by the council, does not impeach 
the transaction. If necessary to effect a sale, it was a pro- 
pitious time to offer it. Ifthe market became excited, or the 
stock had been advanced by the alleged recent arrangement 
with the Central and South-Western Rail Road companies, it 
presented a better opportunity for effecting the sale of so 
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large an amount of stock. Without it it might have been im- 
possible to have sold the stock at the price given for it. 

That a motion to postpone action on the contract was voted 
down by the council, and the contract was immediately rati- 
fied, must be regarded as the decided judgment of the coun- 
cil, that the contract was advantageous to the city, unless im- 
pure motives for official conduct be imputed to them. 

It is not pretended, in the record, that they had a personal 
interest in the subject, different from that which was common 
to all the citizens of Columbus. It would be rash to presume 
that those who voted against the ratification, voted under the 
influence of sinister purposes; and yet, they have no higher 
claim to exemption from censorious imputations, than those 
members of council had who voted for the ratification. 

But little effect can be given to the charge, that Williams 
had induced some of the members of council, and especially 
the committee on finance, to believe that authority had been 
given to him to sell the stock, and that they voted for the ra- 
tification under that belief. The proceedings of council, on 
the report of the mayor, showed that no authority had been 
given to sell the stock. A sale under authority, needs no 
ratification to give it validity. But if it is to be understood 
that the authority extended to making a contract subject to 
ratification and no further, which was equivalent to authority 
to make a proposition only to sell, then the refusal to ratify 
would have been no repudiation of the act of the mayor or 
action of the council giving such qualified authority. The 
proposed purchaser could not have been misled; and the re- 
jection of a contract made with such a qualification, could 
not have given rise to complaint. The delicacy of the mem- 
bers of council, therefore, whose votes were controlled by the 
alleged consideration, was unnecessary. If a Court of 
Equity, then, had jurisdiction to interfere in such a case, 
the charges taken separatcly, suggest no sufficient ground for 
interfering by injunction; and taken collectively, they do 
not make out a case of suspicion of wrong, injustice or fraud 
against the corporate authorities. 
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Taking the answers of defendants in reply to the charges, 
and it is difficult to determine how the city could have been 
relieved from its imminent embarrassment without applying 
the stock to the payment of the debt incurred by its subscrip- 
tion. 

As the answer of the city council is under the corporate 
seal only, and not sworn to by any member, we will refer to 
the sworn answer of the mayor only. No part of the large 
city debt created by the subscription for the stock had been 
paid. The first instalment of $25.000 was to become due in 
July, 1855. In April before, a sale of stock was ordered to 
meet this payment. An offer was had for $15.000 only, and 
that at $80 per share. Not being able to sell stock, a loan 
was resorted to, and the mayor and committee on finance 
were authorized to borrow $30.000 on the best terms they 
could. 

They borrowed, on mayor’s draft and some of the com- 
mittee’s indorsement, and on pledge of 700 shares of stock, 
$30.060, with power to the lender to sell in thirty days, on 
default. They expected, after the payment of the July in- 
stalment, to sell stock and pay the borrowed money; but 
there being no demand for the stock, they could not sell, and 
had to resort to a second loan to pay the first. They bor- 
rowed in New York, at 90 days, $31.000, and pledged, as 
security, 1000 shares of the stock. They endeavored to sell 
in Charleston, and failed. The $31.000 borrowed in New 
York, was to be paid 27th December, and another instalment 
of $25.000, would become due in July. The mayor consid- 
ered it best to sell all the stock and pay the entire debt, and 
made the agreement, accordingly, with Mustian & Patton, 
without consultation with any person whatever. He made 
no contract, (and did not attempt to make one,) binding on 
the city. What he did, was submitted to the council and 
ratified by it. If the stock sold had depreciated after the 
sale, and the city had been subjected to heavy losses, and 
the inhabitants to taxation, because of the failure to sell, the 
eonduct of the mayor and council, in losing so favorable an 
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opportunity to relieve the city, might have been the subject 
of animadversion. If the stock has appreciated, and the 
purchasers are likely to make something, even if it be con- 
siderable, that cannot be admitted, in Equity, as a ground 
of relief against a contract untainted with fraud. Suppose 
there was folly or want of judgment in the mayor and coun- 
cil in making the contract, if there was no fraud, it is bind- 
ing. (8 Price’s Repts. 620.) 

But what benefit is to accrue to the complainants, if the 
defendants are enjoined ? 


[10.] What certain advantage is to enure to the citizens 
of Columbus? The complainants are not pledged to take 
the stock at the $87 per share offered; they do not ask it. 
In fact, the parties who made the offer, are not all complain- 
ants. They make no depcsit of the money necessary for the 
relief of the city; nor do they exhibit the securities that they 
would offer for the unpaid balance, and tender them ina 


manner to enable the council or the Court to judge of them. 
In sales by masters, in Chancery, which are sales by the 
Court of Chancery, the biddings may be opened for sufficient 
reasons; but whenever that is done, a deposit must be made 
of an amount exceeding that for which the sale was made. 
The Court will not interfere unless some beneficial object is 
to be accomplished by it. But the sale opposed in this case, 
is not a sale by a Court of Chancery; it is a sale by one 
party to another, each party having the power and right to 
contract, and no complaint made by either party to the con- 
tract of fraud or unfairness; and, so far as the record speaks, 
there is no ground of complaint of one party against the 
other. That the complainants are property holders in the 
City of Columbus, under the facts in the record, does not 
place them in a higher position, as suitors in a Court of 
Chancery, than that of the parties. 


They are willing to forego their rights as citizens and pro- 
perty holders, provided they can be allowed to partake of 
the profits of a contract, to prevent the execution of which 
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their bill is filed, on the basis of probable injury to them as 
property owners in the city. 

Whether the injunction shall be held up, is a matter of 
sound, legal discretion with the Chancellor. He has consid- 
ered it his duty to dissolve it. We are not prepared to say 
that he ought not to have dissolved it. His judgment is. 
therefore affirmed. 








